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Introduction

Anti-Dumping enforcement has always been, and it still is, by far the most impor-
tant instrument Community authorities may use to secure protection against im-
ports. Anti-Dumping actions tend to be favoured over other trade remedies because,
unlike safeguard measures, they offer the possibility for a selective approach and it
does not entitle the exporting country to any compensation. Furthermore, the
methodology used in anti-dumping law can give rise to high dumping margins and
duties unrelated to the actual market situation.

The First EEC Anti-Dumping Regulation dates back to 1968.1 After more than
two decades of EEC anti-dumping enforcement, it may be appropriate to review the
situation in order to see what problems remain to be resolved. This is all the more
so in view of the fact that the revision of the GATT Anti-Dumping Code is on the
agenda of the Uruguay Round negotiations.

During the first ten years of EEC anti-dumping enforcement, relatively few cases
were brought and virtually all were settled in the form of price revision undertakings
offered by the exporters and accepted by the Community authorities.2 In those days,
the Commission perceived its role more as that of an "amiable composer" than of a

Van Bael & Bellis. This article is based on a previous article published in the Journal of World
Trade, 24 JWT (1990) 2 and printed here by permission of the publishers of the Journal of
World Trade.

1 Regulation No. 459/68, OJ (1968) L 93/1. Currently, Regulation No. 2423/88 applies, pub-
lished in OJ (1988) L 209/1. For a comprehensive review of the current Regulation see Van
Bael & Bellis, EEC Anti-Dumping and Other Trade Protection Laws (2nd. ed. 1989); see also
Mr. Bellis' contribution in J. Jackson & E. Vermulst (eds.) Comparative Anti-Dumping Law:
Dumping and Anti-Dumping in Australia, Canada, the European Communities and the United
States (1989).

2 See Van Bael, "Ten Years of EEC Anti-Dumping Enforcement', Journal of World Trade Law
(1979) 395.
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prosecutor. The Commission aimed at striking a fair balance between the interests
of exporters and consumers on the one hand and local industry on the other. This
proved to be a convenient solution for all the parties concerned: (1) the complainants
obtained relief more quickly; (2) the exporters avoided the payment of duties; and (3)
the Commission managed to handle the case load with a very limited staff.

Later, as a result of the economic recession, the number of cases increased sub-
stantially. The Commission's anti-dumping division was given more staff and they
embarked on a more vigorous enforcement of the Anti-Dumping Regulation, leading
more frequently to the imposition of duties than to the acceptance of undertakings.
This shift in policy came about at the same time that the Community institutions
came to realize that the Anti-Dumping Regulation could be used as a convenient
tool of trade and industrial policy, instead of purely as an instrument of commercial
defence.3

In view of the fact that the EEC Member States traditionally have been wary of
transferring effective powers of commercial and industrial policy to the Community
authorities, it is rather normal that the EEC Commission has started to assert its
powers in these areas, by the back doors so to speak, by relying on the direct powers
it holds in the anti-dumping field.

Anti-Dumping proceedings, instead of aiming solely at restoring prices in the
market to fair levels, are now being used to give European industry a second chance
to get its act together in the face of global competition. By the same token, anti-
dumping actions are meant to pressure governments of third countries to adopt mea-
sures to reduce their trade surplus and to open their markets to EEC exports. In addi-
tion, third country exporters are being induced to set up manufacturing operations
inside the EEC, with a rather high "minimum" local content.

Needless to say, in order to maximize the impact of anti-dumping actions as an
offensive weapon in the context of the Community's trade and industrial policy, its
deterrent effect has to be exploited in full. This may help to explain some of the in-
terpretations made by the Community authorities of certain provisions in the Anti-
Dumping Regulation which do not seem to make much sense from an economic

For example, when the steel crisis broke out in the EEC a number of "fast track" anti-dumping
proceedings were launched in order to force exporting countries to sit at the table with the
Community authorities and agree on quotas. Similarly, the opening of an anti-dumping inves-
tigation against video-cassette recorders from Japan appeared to be nothing but a prelude to the
negotiation of a voluntary restraint agreement, OJ (1983) L 86/23. Perhaps the current inves-
tigation into semiconductors from Japan could lead to a result similar to the US-Japan Agree-
ment aimed at stabilizing prices and increasing sales of US chips in Japan. More generally, the
current flurry of anti-dumping proceedings involving Japanese and Korean products fits into
the Community's "get tough" policy aimed at forcing these successful exporting countries to
reduce their trade surplus with the EEC
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point of view.4 It may also be the reason why Japanese exporters have tended to be
the first victims of such novel interpretations.5

Unfortunately, the Court of Justice has thus far refused to interfere with the con-
siderable discretion enjoyed by the Community authorities when interpreting the
Anti-Dumping Regulation. Furthermore, the Court of First Instance, which has
been installed as of September of last year, has been clipped in its wings from the
outset. Trade cases are excluded from its scope of jurisdiction, although the matter
may be reconsidered by the Council of Ministers after the first two years of its oper-
ation.

In the absence of adequate judicial review in the Community, exporters start
voicing their concern in the press.6 In addition, exporting countries have started re-
sorting to the GATT dispute settlement process in an attempt to contain what they
perceive as an abuse of the anti-dumping laws.7 In the meantime, however, some of
the more questionable interpretations and practices of the Community authorities
under the Anti-Dumping Regulation have been codified in a series of amendments
adopted by the Council in July 1988.

The Community's so-called 1992 programme, aiming at the completion of the
internal market, has given rise to fears in third countries, notably Japan and the
U.S., that outsiders will pay the price for this market integration. However,
"Fortress Europe" is not a new phenomenon. It already exists.8 The Community's
enforcement of its anti-dumping rules is a form of hidden protectionism which de-
serves to be exposed.

I. Creative Interpretation of the Anti-Dumping Regulation

In addition to the many options in terms of methodology expressly provided for un-
der the Regulation,9 the Community authorities have further amplified their discre-
tionary powers by way of a "creative" interpretation of the Regulations. In their
quest for even greater discretion, the Community authorities have, at times, not he-
sitated to change their methodology with respect to the same exporters in two differ-

4 See Hindley, 'Dumping and the Far East Trade of the European Community", The World Econ-
omy (1988).

5 Id.; see also Bell, 'Anti-Dumping Practice of the EEC: The Japanese Dimension', Legal Issues
of European Integration (1987).

6 See, eg . , the campaign by EPSON in Financial Times (12 April 1988).
For example, Japan has requested the formation of a GATT panel to resolve its dispute with the
EEC over the so-called pans amendment, introduced in the EEC Anti-Dumping Regulation to
combat circumvention.

8 See, e.g., Hindley, 'The Design of Fortress Europe', Financial Times (6 January 1989).
See, eg. , I. Van Bael, 'Discretionary Powers of the Commission and Their Legal Control in
Trade and Antitrust Matters', in Schwarze (ed.), Discretionary Powers of the Member States in
the Field of Economic Policies and Their Limits Under the EEC Treaty (1988).
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ent proceedings.10 The only consistency in the Community's "teleological" "ad hoc"
interpretation of the Regulation would appear to be that higher dumping margins are
thus being arrived a t

The creative interpretation practiced by the Community authorities affects both
its dumping and injury findings. The Community's practice with respect to the ac-
ceptance of price revision undertakings and with respect to review and refund proce-
dures likewise reflects a restrictive approach.

These various forms of creative interpretation described hereafter concern the
"old" anti-dumping regulation of 1984.11 In the meantime, however, a number of
the Community's questionable interpretations have been endorsed by the Court of
Justice and "codified" in the "new" anti-dumping regulation of 1988. Thus, for ex-
ample, the systematic inflation of normal value and deflation of export price have
become a matter of law rather than administrative practice. It remains to be seen,
however, to what extent Community law, as amended, is consistent with the obliga-
tions assumed under the GATT Anti-Dumping Code.

1. Use of a Double Standard in Comparison Between Normal Value
and Export Price

The so-called "dumping margin" means the amount by which the normal value ex-
ceeds the export price.

When comparing a normal value, calculated on a weighted average basis for the
entire investigation period, with an export price determined on a transaction-by-
transaction basis, one generally ends up with an inflated dumping margin because
the transaction-by-transaction method allows no compensation for "negative" dump-
ing margins. The comparison between normal value and export price is further dis-
torted in a situation where a foreign exporter sells both in the EEC and on its home
market through sales subsidiaries. In such a case, the Community authorities, when
netting back the export price and normal value to an ex-factory level, subtract all
costs (including overheads) and profits from the export price, whilst only deducting
so-called directly related selling expenses, excluding overheads and profits, from
normal value. In other words, a normal value, including all distribution overheads
and profits, is compared to an export price from which such overheads and profits
have been subtracted.

See, e.g., the Court's judgment of 7 May 1987 in the Miniature Bearings,Nippon Seiko v.
Council, not yet reported, at paras. 13-15.

1 1 Regulation No. 2176/84. OJ (1984) L 201/1.
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(a) A Weighted Average Normal Value is compared with Export Prices on a Transac-
tion-by-Transaction Basis

The EEC has adopted a practice of using weighted average normal values but com-
paring these to export prices on a transaction-by-transaction basis.12 Even where the
export price is substantially higher than the normal value, the EEC will treat such
sales as having a zero dumping margin. By failing to take adequate account of sales
above normal value in reaching average dumping margin determinations, the EEC
skews its calculation in favour of higher dumping margins, as shown in the follow-
ing sample computation:

Example 1

Number of Comparison with Dumping
transactions normal value margin
20 - 3 - 60
30 + 5 0
10 - 1 -10

60 -70 or 1.166%
(i.e. 70 divided by 60)

In other words, in the example above, no compensation is granted for the 30 export
transactions that were made at prices considerably above normal value.

In addition to the fact that each export transaction, rather than a weighted average
export price (comparing dumped and non-dumped sales), is compared to normal
value, the exporter may suffer yet another disadvantage from the method of compari-
son used by the EEC in that, generally, the normal value figure used for the compar-
ison with each export price is itself a weighted average price. In the following ex-
ample, the weighted average domestic price is US $ 5 (US $ 15 divided by 3 units):

In earlier cases the Community authorities sometimes calculated the export price on a weighted
average basis. However, in Miniature Bearings, supra note 10, the Court not only approved the
calculation of the export price on a transaction-by-transaclion basis, but also confirmed the
right of the authorities to change their methodology. Indeed, in a previous case involving the
same industry, the export price was calculated on a weighted average basis.
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Example 2

Date of sale

1 February
10 February
15 February

Total

Domestic
price

U S $ 6
5
4

U S $ 1 5

Normal
value

U S $ 5
5
5

U S $ 1 5

Export
price

U S $ 6
5
4

Dumping
margin

0
0
1

U S $ 1 5

The 15 February sale, though not below the 15 February domestic price, is never-
theless a dumped sale because it happens to be one dollar below the weighted aver-
age domestic price used as normal value (i.e. US $ 1 divided by US $ 15, or 6.6%)

The EEC suggests that its policy is designed to prevent companies from selling
at very low prices in some markets and very high prices in other markets and offset-
ting the one with the other. Thus, in Housed Bearing Units, the Council stated:

As the Commission has already stressed in other Regulations implementing the basic
anti-dumping Regulation, it uses the transaction-by-transaction comparison method
in certain cases because it is the only method which eliminates the compensating ef-
fects of reconstructed export prices which are higher than the normal value and conse-
quently makes it possible to determine with greater precision, in view of the very
concept of dumping as set out in Article 2(2) of the basic anti-dumping Regulation,
the real extent of the dumping and to prevent selective dumping for certain destina-
tions chosen by the exporter. '3

However, the Community authorities merely assume that such selective dumping
takes place, without verifying the actual extent to which it occurs, if at all.

In 1988, the Community's practice was codified in Article 2(13) of the Regula-
tion, as amended.14

13
14

OJ (1987) L 35/32, at point 20.
Article 2(13), as amended, reads as follows: "Where prices vary:
- normal value shall normally be established on a weighted average basis;
- export prices shall normally be compared with the normal value on a transaction-by-lransac-
tion basis except where the use of weighted averages would not materially affect the results of
the investigation;
- sampling techniques, e.g. the use of the most frequently occurring or representative prices
may be applied to establish normal value and export prices in cases in which a significant vol-
ume of transactions is involved."

123



Ivo van Bael

(b) Systematic Inflation of Normal Value and Deflation of Export Price when Ex-
porter Sells through a Related Company

Before calculating the dumping margin, it is essential that normal value and export
price be put on an equal footing in order to compare apples with apples.

The basic principle concerning comparisons between normal value and export
price is set out in Article 2(9) of the "old" Anti-Dumping Regulation of 1984:

For the purpose of a fair comparison, the export price and the normal value shall be
on a comparable basis as regards physical characteristics of the product, quantities
and conditions and terms of sale. They shall normally be compared at the same level
of trade, preferably at the ex-factory level, and as nearly as possible at the same time.

Notwithstanding this "fair comparison" requirement, the Community's practice in
the determination of normal value and export price has given rise to a strong imbal-
ance in a situation where the exporter sells on the domestic and on the export market
through a related sales company.15 The Community authorities are, indeed, using a
double standard when adjusting normal value and export price backwards to an ex-
factory level.

(1) Normal Value

It has become the Community's standard practice, when an exporter sells on its
home market to related companies, to determine normal value on the basis of the
prices charged by the related companies to their independent customers.16

EEC Anti-Dumping questionnaires routinely contain the following statement: "A purchaser
should be considered to be related if it holds directly or indirectly more than one percent of
your capital or otherwise controls your company or if your company holds more than five per-
cent of its share capital or you otherwise control it." Obviously, the suggestion that a one per-
cent, or even a five percent, shareholding would be equivalent to control of a company is to-
tally divorced from commercial reality. In contrast, international accounting principles nor-
mally use twenty percent of stock ownership as a bench-mark of whether one company con-
trols another.

In previous cases the Community authorities, pursuant to Article 2(7) of the Anti-Dumping
Regulation, tended to regard transfer prices between related companies as not being "in the or-
dinary course of trade" and tended to establish normal value on the basis of constructed value.
In the Electronic Typewriters case, the Council slated: "Article 2(7) allows the Commission to
disregard the prices charged in transactions between associated companies, unless the prices
and costs involved are comparable to those involved in transactions between parties which
have no such link. In this case, since there were no sales by the manufacturing companies to
non-associated third parties, the Commission could not satisfy itself that the prices and costs
involved in the sales to the sales companies corresponded to transactions between non-asso-
ciated companies." OJ (1985) L 163/1, at point 8. It is interesting to note that while Article
2(7) was specifically quoted in the Electronic Typewriters case as being relevant to the price of
sales made to sales companies, in the Photocopier case, the Commission said that Article 2(7)
was inapplicable: "Despite certain exporters claim to the contrary, the Commission considered
that it would be inappropriate to take account of any transfer price between related companies
or branches of any exporter when establishing normal value by means of domestic prices,
these prices not being those paid or payable in the ordinary course of trade for the like product.
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The Community authorities justify their practice by stating in all cases, as a
question of fact, that sales companies perform functions which are comparable to
those of the sales departments of a manufacturing company. Thus, in the Housed
Bearing Units case, the Commission stated:

For those producers/exporters whose domestic sales to independent buyers were made
either exclusively or partially through the intermediary of sales companies of which
they hold all or most of the capital, or which they control in some other way, the
prices charged by those companies for domestic sales to independent buyers were used
to establish the weighted average referred to above. It is considered normal to treat
sales companies and the producer/exporter with which they are associated as a single
economic unit, insofar as the sales companies concerned in this case are entirely de-
pendent on the producer/exporter concerned and carry out functions on the domestic
market which are essentially identical to those performed by a subsidiary or sales de-
partment. 1?

Incidentally, although it is always stated, as a question of fact, that sales companies
perform functions equivalent to those of sales departments, the EEC does not inves-
tigate the facts in such cases. They merely assume the facts and do not accept evi-
dence that the sales company is performing a role comparable to that of a distri-
butor.

Establishing normal value at the level of sales by a sales company rather than
the manufacturing company has the effect of inflating normal value. This results
from the strict limitations on adjustments applied by the Community.

An illustrative list of the differences in conditions and terms of sale qualifying
for an adjustment was included in Article 2(10) (c) of the 1984 Regulation: "credit
terms, guarantees, warranties, technical assistance, servicing, commissions or
salaries paid to salesmen, packing, transport, insurance, handling, loading and ancil-
lary costs and, insofar as no account has been taken of them otherwise, differences in
the level of trade."

Accordingly, only prices to independent purchasers were used for the determination of normal
value. Some exporter! objected to this, indicating that certain transfer prices were at approxi-
mately the same level as those to certain independent purchasers and could accordingly be in-
cluded as provided for by Article 2(7) of Regulation (EEC) No. 2176/84. The Commission con-
siders, however, that where a sales organization, such as many of those of the exporters con -
cemed, merely forms part of a corporate entity created for (he manufacture and sale of specific
products Article 2(7) does not apply to the transfer of these products from one part of the cor-
porate entity to another, e.g. from manufacturing to sales. In any event, even if Article 2(7)
were to apply to such transfers, the Commission considers that such sales were not made in the
ordinary course of trade and that the prices and costs involved were not necessarily comparable
to transactions between unrelated companies. In addition, in every instance, sales to indepen-
dent purchasers amounted to at least 70% of all transactions and were accordingly considered
representative of all sales on the domestic market'' OJ (1986) L 239/5, at point 7.

1 7 supra note 13, at point 18.
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Article 2(10)(c) further provides that "allowances generally will not be made for dif-
ferences in overheads and general expenses, including research and development or
advertising costs." In other words, Article 2(10)(c) recognizes only adjustments for
differences in direct costs excluding any overheads or general expenses.

(2) Export Price

The Anti-Dumping Regulation defines the export price as the price of the product
when it leaves the exporting country: "the price actually paid or payable for the
product sold for export to the Community."18 In practice, the Commission always
nets back the export price to the ex-factory level in the exporting country.

In accordance with the Anti-Dumping Regulation, the Community authorities
may construct the export price whenever they find an association or a compensatory
arrangement between the exporter and the importer.19 Even though the Community
is not required to construct the export price in such a case, it almost invariably does
so.

The export price is normally constructed on the basis of the price at which the
imported product is first resold to an independent buyer. From this price the Com-
munity will deduct all costs incurred between importation and resale, including all
duties and taxes. Article 2(8)(b) of the Regulation makes it clear that the costs to be
deducted for purposes of constructing the export price are not restricted to direct
costs: one of the allowances expressly referred to in Article 2(8)(b) is "a reasonable
margin for overheads." In other words, whereas only direct costs may be the subject
of an allowance in connection with normal value, the allowances for purposes of the
determination of the export price include both direct and indirect costs.

In addition, as explained further below, the EEC Anti-Dumping Regulation re-
quires that allowance be made for a "reasonable margin for... profit" in the construc-
tion of the export price. The imputation of a national profit margin to the importer
is another factor which may lead to an artificial dumping finding.

(3) (Un)fair Comparison

Article 2(6) of the GATT Anti-Dumping Code specifically states that the purpose of
making adjustments to the prices is to "effect a fair comparison between the export
price and the domestic price in the exporting country." In practice, the EEC has used
its policy on making adjustments to make comparisons which cannot be described
as fair. By systematically adopting a policy of deducting all costs incurred in Europe
from the export price but limiting the number of costs that can be deducted from the

1 8 An. 2(8Xa).
1 9 Id.
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price of the products distributed on the home market, the EEC has adopted rules

which create artificial dumping margins even where there is no price discrimination

between markets. Indeed, a producer which sells its product at exactly the same price

in both domestic and export markets will systematically be credited with a dumping

margin corresponding to the indirect selling expenses of its domestic sales organiza-

tion for which no allowances can be made.20

The use of this approach has been justified by the Community authorities by re-

ferring to the text of the Regulation which provides for different rules of adjustment

of normal value and export price. In other words, the Community authorities have

downgraded the fundamental "fair comparison" principle in favour of a strict interpre-

tation of the technical provisions on adjustments. Accordingly, in the Electronic

Typewriters case the Council stated:

Some parties also raised the point that since in the case of associated importers all
costs of the importer are taken into account for the purpose of constructing the export
price, an identical approach should be followed where sales on the domestic market
are being made indirectly through an associated sales company. This argument con-
fuses two different issues, namely the construction of the export price on the basis of
a resale price of a related importer, and the comparison between normal value and ex-
port price. Regulation (EEC) No 2176/84 prescribes the deduction of all costs in-
curred between importation and resale. This is designed to arrive at an export price
which is not influenced by the relationship between the exporting company and its
associated importers. As to the comparison between normal value and export price
other rules apply which have led to price adjustments for all allowable factors, as ex-
plained under recital 24 above.21

In the Miniature Ball Bearing cases, the Court of Justice upheld the use of

"asymmetrical" methods to determine normal value and export price on the follow-

ing grounds:

In that regard it should be noted that the allowances made under Article 2(10)(c) of
Regulation No 3017/79 are different, as regards both their purpose and the conditions

Hindley, supra note 4, at 450, gave the following example:
"A simple example illustrates the effects of the Commission's methodology. Suppose that a
Japanese manufacturer sells an identical good at 100 to its associated sales companies in both
Japan and the European Community. Each of the sales companies has costs per unit of 40,
made up of salespeople's salaries and expenses (20), advertising (10) and overheads (10). Each
sales company sells at ISO to independent retailers and therefore has a profit of 10.
The example is set up so that everything is identical in Japan and the European Community.
Nevertheless, the Commission will discover dumping. It will deduct all expenses of the export
subsidiary in order to arrive - assuming, for the sake of simplicity, accurate and honest calcu-
lation - at a reasonable approximation of the actual ex-factory price of 100. But when it turns
to the price on the Japanese market, it will deduct from the ISO price to independent retailers
only "directly-related selling expenses": 20 for salespeople's salaries and expenses. Thus it
will arrive at an ex-factory reference price of 130. And, comparing that reference price with the
ex-factory export price of 100, it will discover a dumping margin of 30 percent."

2 1 Electronic Typewriters, OJ (1985) L 163/1, at points 25 and 26.
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