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There are several key reasons why the thought of Georges Scelle has always pro-
voked and continues to provoke interest

The first of these reasons, and an obvious one, is that Georges Scelle was a great
jurist, which is evidenced by both the range and reputation of his work and the influ-
ence which he exerted on the community of French international legal scholars. The
thought of Scelle was so influential that, for a time, the concept of sovereignty was
all but banished from the research and teaching of the international law faculties of
French universities. Knowledge of Scelle's works is still an integral part of legal
culture and while it is true that several authors have now adopted voluntarist theories
very much opposed to the thought of Scelle, their position is at least in part a reac-
tion to Scelle's thought, which is used as a straw man and is thus found in their
work.

A second reason for the interest in the work of Scelle is its alluring nature from
which, it seems, few readers are immune. This allure is rooted principally in the
unity of elaborated and logically ordered work, with its view of the whole field of
law, including not only international law, but also any legal phenomena. The Scel-
lian concept of international law is derived from this vision. A single thread runs
through all aspects of Scellian thought, linking them together. When Scelle tackled
the burning legal questions of his day - whether they dealt with governing minori-
ties, a subject which he addressed in 1919, or with the mandates of the League of Na-
tions, or with the continental shelf, to which he devoted a study in 1955l - his
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method was to form analyses and derive conclusions from his own body of thought,
from his own "legal truth."

But elegance also forms part of the appeal of Scelle's writings. Scelle wrote with
force, intensity and insistence; he invented formulae and concepts Q'dddoublement

fonctionner or "role splitting" is one of the most famous) in such a way that, when
reasonably familiar with his writing it is necessary, as with some pieces of music,
only to read a few lines before immediately recognizing the author.

The third reason for returning to Scelle's writings is, however, the most impor-
tant, and it merits closer examination. It lies both in the convictions which underline
his writing and in his commitment to the causes or values based on these convic-
tions: the primacy of the law, solidarity, federalism, and individual and collective
freedom. In fact, the inspiration behind Scelle's thought must be sought outside of
the sphere of law in the dramatic circumstances which surrounded its elaboration. His
thought is legal, but it developed out of a political philosophy.

Without doubt Scelle was a lawyer through and through, and his work was all in
the field of law. He often insisted on the scientific character of his approach and on
the autonomy of law as a scientific discipline. The expression "science juridique"
("legal science") occurs frequently in his writing. Moreover, Scelle paid considerable
attention to legal techniques, defined as being "the use of competences" {"la mise en
auvre des competences^? "Acte-rigle", "acte-condition", legal order {"ordonnance-
ment juridique"), objective and subjective legal conditions, law-making, jurisdic-
tional and enforcement functions - these are the technical concepts which he devel-
oped significantly and which articulate his legal system.

However, it is no less true that the inspiration behind Scelle's work is political
in the widest and most noble meaning of the word. It emerged out of the confronta-
tions of the inter-war period and out of the role that Scelle deliberately played in
these confrontations. To be ignorant of this involvement, as are many commentators
who concentrate on the theoretical aspects of Scelle's works without connecting
them to his ideological stance, is to fail to understand the depth of his thought

Scelle was in effect close to the radicalism inspired by Alain's philosophy and
L€on Bourgeois' theories on solidarity. Individualism (the citizen against power), ra-
tionalism (as opposed to mystical beliefs), a belief in progress based on scientific
knowledge - these were the major themes in this strand of thought At the interna-
tional level, the move towards greater harmony, the demise of the state {"depasse-
ment de I'Etat"), and the formation of a world order generated by law, seemed to be
the normal and probable outcome of scientific and technical progress and the devel-
opment of trade relations - trends which, at the time, gave rise to greater astonish-
ment than today. Since then, these themes have been abused and derided, and it is
true, that they did not take account of the strength of destructive and evil forces, of
the herd instincts and fanaticisms which brought about the Second World War and
which still rage in some regions of the world. Yet these themes were certainly less
detestable than those to which they were opposed.

2 Prtcis <U droll du gens (hereinafter Precis) (Vol. I) (1932) 15.
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Indeed, at the time, fascism was in place in Italy, Hitler was hurrying to power in
Germany, while in France the agitation of the "ligues" which reached its height in
1932 - the year the Pricis du droit was published - threatened the institutions of the
Third Republic. These movements were not only "anti-parliamentary", as was said at
the time, they were also violently hostile, under the banner of nationalism, to every-
thing that the League of Nations represented.

That in this tumult Georges Scelle took part, taking sides in the legal field, is
what clearly stands out in both the Preface to the Precis du droit des gens and in
other passages of this work, passages which, it seems, have not received enough at-
tention.

Scelle stated firmly but with reserve that legal doctrines are linked to convictions.
"Every internationalist," he writes in the Preface, "is attached to a legal-philosophi-
cal school which dominates his teaching. Faced with the threat of his sincerity to-
wards himself and towards his'pupils disappearing, he can only underline with force
what he believes to be scientific truth."* This "scientific truth" is completely
summed up in this sentence in the Preface: "Henceforth internationalism is the cru-
cial fact'"* This is a statement which reaffirms belief in the progress of the "social
solidarity" in "the interdependence of states" and, in the last analysis, in the belief in
"progress" in the broadest sense.

But it would be mistaken to think that Scelle deluded himself about the circum-
stances prevailing at the start of the Thirties. He did nothing of the sort Proclaiming
himself a "realist", he observed straightaway that "what constitutes reality for some
is for others only a fiction or an ideological construct."5 And immediately after hav-
ing said "henceforth internationalism is the crucial fact", he added: "And all the same,
the attitudes of individuals and of groups have never been more hostile towards it"6

In the second volume of the Pricis. published in 1934 (and therefore shortly after
Hitler had taken power), he writes: "The whole world is suffering from a kind of me-
dieval anarchy made up of state tyrannies. The fiction of collective personality is
reappearing in dogmas and in mystical doctrines with a virulence which is perhaps
nothing but the death throes of political and legal structures in the process of trans-
forming themselves to adapt to new needs."7

Finally, it would be impossible not to cite a remarkable passage which appears
as a note below the chapter heading in the Pricis (Volume II) on "collective and in-
dividual freedom." Alluding directly to the persecution of the Jews and other political
minorities in Germany which in October 1933 had been brought to the attention of
the Assembly of the League of Nations, Scelle writes:

It may perhaps seem paradoxical to devote this first chapter to what the classic legal
literature calls individual rights at a time when in many countries these rights are
openly ignored or brutally violated by governments while other governments, and the

3 Precis (Vol. I). Preface, vuL
4 Id.
5 Id.
* Id.
7 Id., at 294.
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League of Nations itself, which, it is submitted, have a duty to intervene and safeguard
the law, do not appear willing to make the necessary effort to fulfil this legal duty.
Their excuse can perhaps be found in their impotence. Without question, the law is in
a period of regression. Is this a reason to refrain from setting forth the rules? Quite the
contrary, it is important not to weaken their expression. Nothing could be more per-
nicious than to imagine that the violation of positive law can be confused with its
evolution. Already in the history of humanity there have been several periods of re-
gression followed by enlightened stages of progress. It is while waiting for the return
of these enlightened stages that we are continuing with the academic study of legal
phenomena.8

This passage - which establishes a sort of duty of interference ("devoir d ingirence")
- is particularly instructive about the inspiration underlying the work of Scelle and
about the idea he had of his mission.

In the same spirit, in the conclusion of the Preface to the Pricis du droit des gens
he wrote: "[P]olitical leaders do their job devising policies. Lawyers do not do theirs
by bowing to contingencies and by presenting as objective law, practices that contra-
dict the rule of law. Whether conscious of it or not, they become apologists for the
rule of force. And Faustrecht is the negation of Law."9

Thus Scelle was led during a period of "legal regression" to construct a system of
legal thought opposed to "the dogmas and mystical beliefs of collective personality",
to "state tyrannies", to "medieval anarchy." This system will be described in broad
outline in the first part of this article.

In this period, the "realism" of Georges Scelle was to a great extent idealism, and
it was an idealism against all odds. The events of the Second World War, of the Cold
War which followed, and other wars as well, have more than revealed this. It is easy,
and vulgar, to speak ironically when contrasting the realities of international rela-
tions as they were in Scelle's time with his harmonist vision ("vision harmoniste"),
to use the phrase coined by Professor Ren6-Jean Dupuy. It is more interesting, how-
ever, to examine how Scelle's thought can account for the current evolution of inter-
national law. Here certain traits, above and beyond the reinforcement of sovereign-
ties, appear to bear witness to the progress of this solidarity (which Scelle called for)
through a realism, the fragility of which he knew.

I. The Scellian Legal System

The stance of Georges Scelle is not that of a positivist who assigns himself the task
of identifying the rules of positive law, of determining their content, and of explain-
ing them (comparing practice with rules on "formal sources", that is to say govern-
ing the creation of law). A fortiori, Scellism is far removed from the viewpoint of
lawyers who, following in the tradition of Jean Bodin, defend the state's interests and

8 Precis (Vol. II) (1934) 15 (note below the title: "Les libertes individuelles et collectives").
9 Pricis (Vol. I). Preface, x.
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its "legal policy." This concept of legal policy is totally contrary to Scelle's
thought, where law stands against politics and dominates her.

Neither positivist nor pragmatic, the Scellian approach to law is dogmatic. It is a
sociological theory about law in general, one in which international law is envisaged
as one of the aspects of the "legal phenomenon."

Scelle paid attention to positive law, but only selectively. Thus he attached great
importance to Article IS, section 8 of the Covenant of the League of Nations which
dealt with the exclusive jurisdiction "left to" the states by international law. This
item was in effect in harmony with the "hierarchy of laws", an essential part of his
thought. All the same, Scelle mentions the decisions of the PCIJ, for example the
Advisory Opinion No. 4, which also touches on "exclusive jurisdiction", or Judg-
ment No. 7 where there is a question of "common international law." Nonetheless, it
is no exaggeration to say that Scelle referred to positive law more to confirm his vi-
sion of law than to develop itl Indeed, Scellian theory is based on another plane -
that of "objective law" ("droit objectif); law which derives from "social reality"
("fait sodaF') and which is revealed by "legal science", a branch of sociology.

Scelle distinguishes "objective law" from "natural law", a distinction which will
be discussed further below, but the relationship between these two categories is nev-
ertheless close. Objective law is the carrier of the virtues and reputation belonging to
the concepts of law and of science. Thus when Scelle claims that sovereignty is an
"anti-legal" ("antijuridique") concept he puts himself in the field of objective law
without ignoring the position of sovereignty in positive law but regarding the latter
as the poor relation of objective law.

This method of proceeding suggests (doubtless more in the mind of the reader
than in the thought of Scelle) a certain confusion between the lex lata and the lex
ferenda, between law as it is and law as it ought to be. But this confusion appears
more debatable or deplorable to us than it was in Scelle's time. Professors of law
then exercised a kind of moral authority which encouraged them "to lay down the
law" ("dire le droit"), the law of which they were in some sense the guardians since
they were outside governments, even when they were consulted by them. Further-
more, the tradition of natural law meant that the law, although so thoroughly secu-
larized, retained some theological basis. Like morality, law appeared to be quite in-
dependent of existence, experience, and legal practice, and the latter was supposed not
to make law, but to conform to it Scellian objective law founded on "science" was
the heir to this tradition.

An archaic vision of things, one may object! But this is not necessarily so. Natu-
ral law does not die so easily. Today one does witness voluntarist authors - more
voluntarist than positivist - declaring that international law is in a malaise or that it
is "anti-legal" in nature when it deviates, as certain judgements of the I.CJ. may
lead one to believe, from consensualist orthodoxy. This is a paradoxical resurgence
of natural law.

But if the distinction between objective law and positive law is essential for un-
derstanding the Scellian system, consideration of Scelle's aims is no less necessary.
Scelle intends to subjugate the state to law and, even more, to deflate or
"demythologize" the state. Thus the first axiom of his legal thought is the primacy
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of law as an expression of social solidarity. Since the notion of state sovereignty is
incompatible with the sovereignty of law, Scelle played an impassioned role in
putting on trial state sovereignty and the state itself. The demise of the sovereign
state permits the construction of federalism, exalted by Scelle, and which is also in
his system, both as a future and a reality, sometimes institutional and sometimes
normative such as in the concept of an "Ecumenical community of the law of peo-
ple" Q'communauti oecuminique du droit des gens").10 Lastly, the raising up of the
individual, alone capable of willing, alone responsible for his actions and the only
subject of international law.to the exclusion of legal entities, is, in the final analy-
sis, the yardstick of the Scellian system.

These then are the concepts to emphasize in Scelle's system - the sovereignty of
law, the trial of state sovereignty, the advent of federalism, and the promotion of the
individual. At the same time, one must also be wary of distorting Scelle's dense
works, in confining one's analysis to these principal themes.

A. The Sovereignty of Law

"Law alone", writes Georges Scelle, "is sovereign. Every subject of law who claims
to be sovereign immediately rises up against law and denies it."11 This sentence is
written in the style of the Declaration of the Rights of Man of 1789! But what, in
Scelle's system, is the basis of the sovereignty of law?

It has two roots. First, it develops from the origin of law, from its nature as an
expression of social reality identified with societal or intersocietal solidarity, which
confers on it the force of necessity. Second, it comes from the unity of law, that is,
the "law of people" which forms a whole, but is, at the same time, both hierarchi-
cally structured and divided.

In Scellian thought, objective law (?droit objectif), far from being the product of
the will of the state, or, at the international level, the product of a confluence of
states' will, develops out of society itself. "Ubi societas, ubi ius." He saw it as ex-
pressing the unity and the universality of law in time and space, in the international
order as well as in national legal systems. Furthermore, the same adage could be seen
as reflecting the need for a law which binds societies much in the same way as the
laws of nature bind human beings.

Indeed, Scelle claims that law is "biological" in origin. According to him, in the
same way that living beings are subject to biological constraints, which ensure their
equilibrium and their survival, societies are subject to laws which condition their co-
hesion and progress. Scelle emphasized this theme in an important article dedicated
to Duguit12 (who also believed in the supremacy of law over the state, though more

1 0 We deliberately refer here to the "droit des gens" as the "law of people" (instead of the more
commonly used expression "law of Nations") for, in Scelle's view, individuals are the only
genuine subjects of international law. See on this point M. Lachs, The Teacher in International
Law (1987) 98.

1 ' Pricis (Vol. I), at 13.
1 2 Archives de philosophie de droit (1932) 85.
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with regard to domestic legal systems than to the international level). In addition, in
the Pricis du droit des gens he cited the famous definition of law given by Mon-
tesquieu: "Laws are necessary relationships which derive from the nature of things."
But is it scientifically sound to equate legal constraints with those of nature? Proba-
bly not, but the comparison stems from the foundation of objective law in science
and contributes to the rule of law. The state violating legal rules is like the individ-
ual who risks his life by violating the laws of nature.

In spite of those biological roots, law develops nevertheless from social reality,
which is identified with solidarity, "the only real reason for the existence of objective
law."13 This solidarity has two forms: one is solidarity "by similarity", and the other
is solidarity "by division of labour." (Scelle borrowed this distinction from
Durkheim). The first, solidarity by similarity, did not wholly find favour with Scelle
because, fundamentally, it is the basis of national exclusivity. Solidarity by division
of labour, on the other hand, is what makes individuals indispensable to each other.
It corresponds, said Scelle, to "a law of integration and progress."14 Here again, one
finds the idea of bringing peoples closer together by developing exchanges and eco-
nomic partnerships.

In Scelle's thought, these solidarities give birth to "objective law", whose precise
relationship to both natural law and positive law will now be explained.

The difference between objective law and natural law lies in the origin of each.
Natural law, as it was conceived in the 18th century, is a product of reason and pos-
sesses a static, immutable character. In contrast, objective law conforms to social
necessities which change with time and place; it has therefore an evolutive character.
Despite these distinctions, however, in Scelle's thought, objective law plays the role
traditionally given to natural law. It is the source of positive law, and is the bench-
mark by which positive law must be assessed, and approved or rejected.

As for "positive law", according to Scelle, it is (or ought to be) the "translation"
of objective law. This translation is secured by governments who carry out the law-
making function in the international legal system through what Scelle calls "role
splitting" ("didoublement fonctionnel"). Their task is not "to create" law but to
ascertain it and express it. Thus in the international legal system, custom and treaties
have "the same juridical function", and the same "intrinsic nature." "They are ways
of ascertaining and expressing pre-existing rules of objective law, which are thus
translated into normative or constructive rules of positive law."15 Scelle acknowl-
edges that positive law must be assumed to conform to objective law by virtue of
the theory of "bien legifire™ ("good legislation"), but this assumption may be proven
false, and thus positive law can be "anti-legal."

The role of will is therefore reduced to its most simple expression. The law-mak-
ing function, which in the international legal system is accomplished by means of a
"didoublement fonctionner, does not imply the settlement of conflicting or discor-
dant interests in the international community, but is the expression of solidarity re-

1 3 Pricis (Vol. I), at 37.
14 W..at3.
15 Id., at 298.
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quirements within the international society. Normative treaties ("traite's-lois"), which
are the outcome of converging wills, like laws in domestic legal systems, ensure the
expression of these international solidarity requirements, and the latter must take
precedence over national solidarities.

In the Scellian system, the sovereignty of law also stems from the unity of the
legal system. There is only a single source which determines the competence of sub-
jects and that is the "people." In Scellian terms, the "Law of people" ("Droit des
gens") is in no way synonymous with international law, as it once was in the "Ecole
libre des sciences politiques." In Scelle's language, old expressions take on new
meanings and the "law of people" is universal, all-embracing law. As Scelle himself
said: it is the law Q'le droit tout court"), which encompasses all branches of law.
"The law of people", he writes, "reigns without any limits to its sphere of action,
not only over domestic or constitutional legal systems, but also over interstate,
suprastate and extrastate legal systems of secondary international communities, or, as
they are also called, special communities of the law of people, communities of inde-
pendent states, whether regional or continental, federal or confederal systems, any
Church or 'International'."16 It is this extreme form of monism ("monisme inte-
gral^ which confers on the Scellian system its harmonious character. There is a le-
gal Weltanschauung where the statute of the most lowly association belongs to the
same body as does national law, canon law or the law of the universal community.
Since law is rooted in social reality, all societies generate their laws according to the
same fundamental process, be it at the level of the state, of the world community, or
in a given religious community; only the procedures differ. Consequently, there is an
infinite plurality, a countless number of legal systems within the same all-embrac-
ing structure. An individual is a citizen of his state and of his town, and is a member
of his church, of his sports club, and of the universal community; he is therefore
subject to several legal orders which are interlaced and superimposed. The "law of
people" is thus hierarchically structured.

In fact, Scelle postulates that "every superior legal system necessarily conditions
lower legal systems",17 in such a way that the law of universal society - ecumeni-
cal, in Scelle's terms - governs national laws just as national laws govern local laws
in accordance with the principle of federalism encapsulated in the saying "Bundes-
recht bricht Landesrecht."

The principle of the hierarchy of legal rules implies the superiority of interna-
tional law over national law and the automatic abrogation of national laws that are
contrary to international law. Scelle was therefore very much opposed to "dualism",
not only because dualism is linked to a voluntarist vision of international law, but
because it destroys the unity of the "law of people." Moreover, the hierarchy of legal
rules implies that universal solidarity requirements are superior to that of partial
(including national) solidarities. This is equivalent to saying that the interests of the
universal community take precedence over national interests. Scellian thought is
universalist.

1 6 Pricis (Vol. II),al 6.
17 Id.
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It is in this respect, that Scelle conceived of the idea of constitutional law for in-
ternational societies, writing: "Every intersocietal collectivity, including the univer-
sal community of the "law of people" rests, like the best integrated collectivities,
and notably state collectivities, on a body of constitutive rules essential for their ex-
istence, for their longevity, and for their progress."18 Included among the constitu-
tional laws Scelle envisioned for international society, were laws relating to the ex-
ercise of essential social functions: law-making, adjudication and enforcement; in
short, those laws which correspond to what is called the organization of public
power. In addition, Scelle included laws relating to "individual and collective free-
doms" which define the limits of power and, featured in the Declaration of Rights,
have been incorporated into many constitutions. The hierarchy of legal rules does not
permit any breaks or cuts. This is why there is no place in the Scellian system for
state sovereignty.

B. The Trial of State Sovereignty

"It is a vain task", writes Georges Scelle, "to want to build law, and international
law in particular, on the notion of sovereignty. In practice, this concept only leads to
the release of governments' will from the grip of law, to destroy the notion of com-
petence, and with it the notion of legality."19

The denial of sovereignty ties in with the political inspiration underlying the
thought of Georges Scelle, in particular his opposition to nationalism. Recognizing
that the concept of sovereignty, and its corollary, that of domestic jurisdiction ("do-
maine riserve") reinforced nationalism, Scelle pointed out that in October 1933, dur-
ing the debate about the pillaging, abuses and atrocities of Hitler's regime (these are
Scelle's words), Germany successfully made use of the argument of domestic juris-
diction.

Scelle claims that sovereignty is contrary to reality because "human power is al-
ways limited by the resistance of the environment" and further, that sovereignty is
"anti-legal."20 In Scelle's terms, sovereignty is defined as "the competence of com-
petence", an expression which he borrowed from German legal theory, and more
specifically from A. Hansel's "Kompetenz-Kompetenz." For Scelle, competence is
"the socially guaranteed powers and duties of action." Such was also the meaning as-
signed sovereignty by both the voluntarist view of international law, and, in princi-
ple, positive law. Since the state itself determines which law is applicable to itself,
be it treaty law or customary law (which it can challenge, at least at the time of its
formation), it is the state, in effect, which determines its own competences.

Georges Scelle thought that this was an unacceptable consequence for objective
law which, founded in social necessity, could not be challenged. It was also unac-
ceptable insofar as Scelle's view of the state was concerned. He writes:

1 8 id., at 7.
19 Pricis (Vol. I), al 14.
2 0 Id., at 13.
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