Remarks on Scelle’s Theory of “Role Splitting”
(dédoublement fonctionnel) in International Law

Antonio Cassese *

It is the purpose of this paper to focus briefly on one of the main pillars of G.
Scelle’s contribution to the theory of international law, namely his construct of
“role splitting”™ (“dédoublement fonctionnel™) in the international legal community.
To this end, I shall first sketch out Scelle’s view and then endeavour briefly to ap-
praise1 it. Finally, I shall raise the question of whether the doctrine is still vital
today.
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Of the Board of Editors.

On Scelle’s doctrine of dédoublement fonctionnel, see in particular the following works by
him: Précis de droit des gens. Principes et systématique (Vol. T) (1932) 43, 54-56, 217; (Vol.

II) (1934) 10, 319, 450; (hereinafier: Précis); ‘La doctrine de L. Duguit et les fondements du
droit des gens’, in Archives de philosophie du droit et de sociologie juridique (1932) 98-99;
‘Regles générales du droit de la paix’, in 46 Recueil des cours de I’ Académie de La Haye (1933)

356. (hereinafter: Régles générales); ‘Essai sur les sources formelles du droit international’, in
Recueil en I'honneur de F. Gény (Vol. III) (1934) 410; ‘Théoric du gouvernement intema-

tional’, in Annuaire de I'Institut international de droit public (1935) 41-59; ‘Théorie et pra-

tique de la fonction exécutive en droit international’, in 55 Recueil des cours de I Académie de
La Haye (1936) 91-106 (hereinafter: Théorie et pratique); Manuel de droit international public

(1948) 15-24, 799. (hereinafier: Manuel); ‘Quelques réflexions sur 1'abolition de 1a compé-
tence de guerre’, in Revue générale de droit international public (1954) 7-13 (hereinafter:
*Quelques réflexions’); ‘Le phénoméne juridique du dédoublement fonctionnel’, in Rechtsfragen
der Internationalen Organisation — Festschrift fir H. Wehberg (1956) 324-342 (hercinafter: ‘Le
phénomene juridique®); ‘Quelques réflexions hétérodoxes sur la technique de "ordre juridique
interétatique’, in Homvnage d une génération de juristes au Président Basdevant (1960) 473-488
(hereinafter: ‘Quelques réflexions hétérodoxes®).

On Scelle’s doctrine at issue see in panicular H. Wiebringhaus, Das Gesetz der funktionellen
Verdoppelung. Beitrag 2u einer universalistischen Theorie des internationalen Privat- und
Véolkerrechts (2nd ed.1955) 23-38. See also Ch. Carabiber, ‘Le fédéralisme intemational dans
I'ceuvre du professeur G. Scelle’, in La technique et les principes du droit public - Etudes en
I"honneur de Georges Scelle (Vol. T) (1950) 55-66; F. Luchaire, ‘L’exercice de la fonction
exécutive du droit intemational par les organes étatiques’, id. (Vol. IT) 815-820. A. Miaja de la
Muela, ‘La teoria del desdoblamiento funcional en el derecho intemacional privado’, in Re-

vista espanola de derecho internacional (Vol. VI) (1953) 133-141; G. Vlachos, ‘La théorie du

pluralisme international de G. Scelle’, in Philosophia - Yearbook of the Research Center for
Greek Philosophy at the Academy of Athens (1983-84) issue 13-14, at 429-443.
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Scelle’s Theory of “Role Splitting”™

I. Scelle’s Doctrine: Basic Premises

To grasp Scelle’s doctrine in its real purport, it is necessary to become aware of its
basic conceptual assumptions. They are four, and I shall outline them briefly.

The first is that Scelle does not conceive the international community as most
other international lawyers do, namely as an agglomerate of states and inter-state en-
tities (intergovernmental organizations) governed by a body of rules designed to di-
rect and regulate their behaviour. In contrast, Scelle, under the clear influence of the
French publicist Léon Duguit’s doctrine of the plurality of legal orders, takes the
view that the world community (“société internationale globale ou oecuménique™)
consists of a plurality of communities, starting with the family and moving on to
local or provincial communities, regions, nation-wide associations and groupings,
up to the state society, to the special or regional international groupings
(“communautés internationales particuliéres™) and, at the very top, the civitas max-
ima, i.e. the world community. In other words, for Scelle the world community
swarms with myriad legal orders (in today’s parlance we would call them ’sub-sys-
tems’); they do not live by themselves, each in its own area, but intersect and over-
lap with each other. Within this global community, states constitute the fundamen-
tal political element, for in the present historical stage, all individuals and groups
are linked to one state or another.2

The second basic concept is that according to Scelle one should discard the tradi-
tional view whereby in the world community states appear in the form of structures
endowed with legal personality: this view, according to Scelle, falls into the trap of
anthropomorphizing actual reality. In fact, the world community does not result
from the coexistence or the juxtaposition of states, but rather consists of the “inter-
penetration of peoples through international intercourse”™ (“I'interpénétration des peu-
ples par le commerce international”).3 Individuals and groups establish mutual rela-
tions beyond national borders. Indeed, the very essence of the international commu-
nity is constituted by dealings between individuals; public international law, i.e. the
law regulating relations between governments, serves the purpose of facilitating re-
lations between individuals. Two consequences follow. First, the real subjects of in-
ternational law are not states, but individuals: they act on behalf of states, as “rulers
or members of the executive” (“gouvernanis™), their competence being then discre-
tionary, or as “state officials” (“agents™). Another class of subjects consists of mere
individuals acting on their own behalf (here one can clearly detect the influence of H.
Kelsen’s theory of the role of the individual in the international community). The
second consequence is that in Scelles’s view it would be artificial to differentiate be-
tween the branch of international law dealing with governmental action (public in-
temnational law) and the branch concerned with dealings of individuals (private inter-

2 Manuel, supra note 1, at 18.

Manuel, supra note 1, at 18.

211



Antonio Cassese

national law or rules goveming conflict of laws). For Scelle the two levels — that of
inter-state action and that of inter-individual action — are in reality inextricably
bound up with each other and indeed constitute but one level of reality.

The third basic concept underlying Scelle’s theory of “dédoublement fonctionnel”
regards the relations between the various legal orders making up the world commu-
nity. According to Scelle there exists a hierarchy in this regard. All the various
communities existing within a state are subject to the state legal order, which condi-
tions their scope, validity and field of competence. All national legal orders are, in
turn, subject to the international legal order: international law overrides national
law. For Scelle, this however does not mean that international rules take precedence
over state rules, but that the international legal order as such is superior to national
legal systems. The reason for this primacy is that if it were not so, the normative
force of international law would be precarious, and indeed international law would
come down to a set of ineffective principles of ethics (plainly, here the realism nor-
mally permeating Scelle’s investigation of law yields to an internationalist approach
- strongly influenced by value judgments).

The fourth underlying assumption of the doctrine at issue is that any legal sys-
tem, to exist, needs to rely on three basic functions, which Scelle terms “essential
social functions™: law-making, adjudication and enforcement. Scelle posits these
three functions in a rather doctrinaire and dogmatic fashion (clearly in the wake of all
those publicists who had insisted that the three basic functions are central to the no-
tion of a state — as the prototype of any legal order).*

II. Scelle’s Doctrine: its Essential Content

We are now in a position to illustrate Scelle’s doctrine of “dédoublement fonction-
nel.” The great jurist observes at the outset that the “original and persistent flaw of
the international legal order” is the lack of legislative, judicial and enforcement or-
gans acting on behalf of the whole community. This being so, and in view of the
necessity for any legal order to rest on the three aforementioned functions, the
inescapable consequence for Scelle is that the three social functions do exist in the
world community, but are organized in a quite unique fashion. As there are no
*“specifically international rulers and agents” (“gouvernants et agents spécifiquement
internationaux’), national members of the executive as well as state officials fulfil a
“dual” role: they act as state organs whenever they operate within the national legal
system; they act qua international agents when they operate within the international
legal system. Thus, when the head of state or the state legislature take part in the -
formation of a law-making treaty, they act as international law-making bodies; by
the same token, any time a domestic court deals with a conflict of law question, it

4 For references, see infra, notes 27 and 28.
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acts qua an international judicial body; similarly, any time one or more state offi-
cials undertake an enforcement action (resort to force short of war, reprisals, armed
intervention, war proper) they act as international enforcement agencies (“agents
exécutifs internationaux™). To avoid possible misunderstandings, it should be em-
phasized that for Scelle national officials do not have double roles which are fulfilled
simultaneously, but a dual role in the sense that they operate in a Dr. Jakyll and Mr.
Hyde manner, exhibiting a split personality. In other words, although from the
point of view of their legal status they are and remain national organs, the can func-
tion either as national or as intemational agents.

What I have just recalled applies, in the view of G. Scelle, to classical or tradi-
tional international law, which holds sway in a typical “interstate society” (“société
interétatique™). With this class of society, Scelle contrasts what he terms the “supra-
state society” (“société superétatique™), where one can discem social organs proper to
the society, and distinct from national organs.% In this category one finds, according
to Scelle, “federalism” (broadly conceived), which embraces such wide range of insti-
tutional forms as the federal state and the confederation of states. Plainly, in this
class of society the law of dédoublement fonctionnel no longer applies.

It should be immediately stressed that this part of Scelle’s scientific contribution
has been subject to fluctuations and a great deal of uncertainty. The concept of
“suprastate society” was introduced by Scelle in the 30s (and either dropped or at
least muted in his writings published after 1945) primarily as a sort of “ideal type”
(“Idealtyp™) in the sense of Max Weber.” At that stage, Scelle did not develop the
concept. He stated a number of times that the League of Nations, although it did not

5 Scelle explains the double role thus: “dans I'ordre interétatique, ol il n’existe pas de gouver-
nants et agents spécifiquement internationaux, les agents et gouvernants €tatiques qui les rem-
placent sont investis d’un double réle. Ils sont agents et gouvemnants nationaux lorsqu'ils
fonctionnent dans I'ordre juridique étatique; ils sont agents et gouvernants internationaux
lorsqu‘ils agissent dans 1’ordre juridique intemational. C'est ce que nous appellerons la loi fon-
dameniale du dédoubl 1 fonctionnel”, Régles générales, supra note 1, at 358. It is useful to
mention a more sophisticated definition of the doctrine at issue, formulated by Scelle in one of
his last works: “Ce phénoméne pourra se définir ainsi: les agents dotés d’une compétence
institutionnelle ou investis par un ordre juridique utilisent leur capacité ‘fonctionnelle’ telle
qu’elle est organisée dans 'ordre juridique qui les a institués, mais pour assurer 1'efficacité des
normes d’un autre ordre juridique privé des organes nécessaires a cette réalisation, ou n'en
possédant que d'insuffisants” (‘Le phénomene juridique du dédoublemem fonctionnel’, supra
note 1, at 331).

6 In one of his later works Scelle redefined the concept by pointing out the following: “Elle (la
technique de ‘I'institutionnalisme’] consiste essenticllement a créer, pour 1’exercice des fonc-
tions juridiques essentielles de 1’ordre international, des organes dont les membres sont ex of-
ficio dénationalisés, c’est-a-dire indépendants des gouvemants étatliques pour lesquels leurs dé-
cisions deviennent obligatoires™: *Quelques réflexions’, supra note 1, at 9.

7 Namely a logically precise theoretical construct based on a certain number of elements of real-
ity, and which is not intended 1o reflect the multiplicity of specific historical situations, but
merely to enable us ‘to determine the typological locus of a historical phenomenon,... 1o see
if, in particular traits or in their total character, the phenomena approximate one of our con-
structions’ (M. Weber, ‘Religious Rejections of the World and Their Directions’ (1915), in
H.H. Gerth & C. Wright Mills (eds.), From Max Weber: Essays in Sociology (1967) 323.).
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amount to a “suprastate society” proper, constituted a “suprastate phenomenon” very
similar to a confederation of states® and that with the building up of the League of
Nations, the intemnational community had “made a general effort of constructive fed-
eralism” (“un effort généralisé de fédéralisme constructif”).? He noted in particular
that “federal” elements could especially be discemned on the plane of law-making and
of judicial activity.1® However, Scelle did not delve into the basic question of the
relations between the fulfillment of the three social functions in the traditional in-
ternational community and within the League of Nations (or, after 1945, in the
United Nations system). To put it differently, Scelle did not explore in depth the
nexus between the old and the new “model” of international community.

This is, in short, what Scelle terms “the fundamental law of role splitting™ (“/a
loi fondamentale du dédoublement fonctionnel™),1! a law that Scelle concedes to be
“one of the most shocking concepts for traditional and instinctive views.”}2 He
points out, however, that at least two compelling reasons make the adoption of his
view imperative. First, it would be absurd to characterize a legal act by adopting
formal criteria only, with the consequence that any time a legal act is performed by a
national agent, it must always and exclusively be termed *“national.” If, by contrast,
allowance is made for the substance and the content of a legal act, it follows that
any time such an act deals with an international situation or an intemational rela-
tion, it falls within the purview of the international legal order, and must be regarded
as an international act. The second reason is that if one were not to accept Scelle’s
theory, one should perforce conclude that there are no social functions proper in the

8 Précis, supra note 1, 1, at 57, 250-260.

9 Théorie er pratique, supra note 1, at 101. In a later writing Scelle pointed out that “On a pu voir
s'ébaucher, depuis la naissance de la S.d.N. et suntout de I'O.N.U, un sysieme fédéraliste oe-
cuménique qu’on ne peut gudre connaflre qu’incomplétement tellement il est complexe, frag-
mentaire et & cheval sur le fédéral et le confédéral™:'Le phénomene juridique’, supra note 1, at
341.

10 Théorie er pratique, supra note 1, at 101. In a later writing, Scelle noted that what he then
called “the new technique” of legal order undermining state sovereignty was still hesitant and
had acquired some weight only in the area of intemational adjudication and administration: see
‘Quelques réflexions’, supra note 1, at 9. '

1 Régles générales, supra note 1, at 358. In subsequent writings Scelle stated that in his view

" that of “role splitting” is one of two “fundamental laws™ (lois capitales) of international law,
the other law being that of hierarchy between legal orders (hiérarchie des ordres juridiques): see
Manuel, supra note 1, at 20-21. It should be stressed that in later writings Scelle changed his
mind on this point. Thus, for instance, in a paper of 1956 he asserted that there are in fact two
laws of legal technique, and the role splitting is simply a consequence of them: “La premitre
[of these two laws] est celle de 1a naissance méme et 1'évolution des ordres juridiques. La sec-
onde est la loi de hiérarchie des ordres juridiques. Un autre phénomene, celui du ‘dédoublement
fonctionnel” [...] repose sur les deux premiers™: ‘Le phénoméne juridique du dédoublement
fonctionnel’, in Rechusfragen der Internationalen Organisation, Festschrift far H. Wehberg
(1956) 324.

12 Précis, supra note 1,1, at 56, n. 1.
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international legal order, that is, there is no legislation, no adjudication proper, and
no collective enforcement. 13

It should furthef be pointed out that Scelle is aware of the limitations of dédou-
blement fonctionnel. He points out that this “law [...] is the dangerous substitute of
the institutional organization lacking in the international legal order. It is a
makeshift construct, in the present stage of inter-state trends™!4 and he fervently
hopes that it will be gradually replaced by a better institutional scheme, by a
“hierarchy of the institutions corresponding to the law of hierarchy of legal
orders.”15 In addition, Scelle draws attention to all the shortcomings of the dédou-
blement fonctionnel: thus, for instance he emphasizes that the unilateral fulfillment
of international functions by national agents may lead and does indeed lead to con-
flict (conflits de compétences) between governing officials performing international
functions by way of competition (en concurrence) and not by way of subordination
(et non en subordination), that is to say anarchically and not according to a hierar-
chical order.!6 Furthermore, as far as the law-making function is concerned, Scelle
emphasizes that the content of the powers conferred by the national order and by in-
ternational law do not coincide as a rule. Normally, executives are vested with a
more extensive law-making power in the international area than under municipal
law. By the same token, legislative assemblies, which normally enjoy wide law-
making powers under national law, have a limited role in international legislation.!”
As far as the judicial function is concerned, Scelle pinpoints a number of de-
ficiencies, chiefly as regards the lack of legal security for individuals, who are not
sure about the proper court that will settle a transnational dispute, nor about the ap-
plicable law.18

III. The Ideological Underpinnings of Scelle’s Doctrine

Before I move on to evaluate Scelle’s doctrine, it may prove useful to briefly point
to its ideological presuppositions. To my mind, two sets of values make up the ide-
ological underpinning of his doctrine. First, the choice not to undertake merely a
positivist analysis of international law, but to have constant recourse to sociology
and history when exploring intemational reality.!9 His departure from a purely posi-

13
14
15

Manuel, supra note 1, at 22.

Manuel, supra note 1, at 22.

Manuel, supra note 1, at 22.

16 Précis, supranote 1, 11, a1 10.

17 Précis, supra note 1, 11, at 452.

18 Manuel, supra note 1, a1 800-807, 815-817.

19 See, e.g., Régles générales, supra note 1, at 691. See also Scelle’s preface 1o H. Wiebringhaus®
Das Gesetz der funktionellen Verdoppelung etc., supra note 1, at 6 (“[L]’éwde du Droit, séparé
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tivist approach and the large use of methods and conceps drawn from other disci-
plines cannot be regarded as a merely scientific choice: it is a value choice based on
dissatisfaction with the status quo in the same way that choosing to scrutinize inter-
national law from a merely positivist vantage point implies (if only unwittingly) a
“conservative” tendency.

The second set of values consists of the strongly held view that what is now
usually called the community of nations is in fact a society of rulers (“une société de
gouvernants™) who try to perpetuate their authority by clinging to the postulate of
state sovereignty. Scelle is one of the most outspoken and tenacious critics of
sovereignty: in one of his writings he states that the idea of sovereignty is the
“modern expression of the old ideology of tribal nationalism™20 and in another he
disparagingly speaks of the preposterous holding on to sovereignty by old and new
states, obfuscated by nationalism and selfishness.2! Progress, in Scelle’s view, can
be made in the international community only if one moves towards restraining the
authority of rulers and succeeds in establishing a set of intcrnational social agencies
or bodies capable of bringing the international legal order into line with the basic
configuration of state systems. For, in Scelle’s opinion, the ideal social system is
that to be found in “state societies™: Scelle calls the state “the prototype to which
our mind should reduce any political organization”22 and points out that it is only
within the state system that law and order can be realized, on account of the
monopoly of force by social organs and the hierarchical structure of the state.23 This
entails that in his view the international lawyer must fight against state sovereignty
and lay emphasis on individuals, peoples and nations, as well as all those human
collectivities other than states which exist on the international scene (international
trade unions, churches, international confederations of political parties, non-
governmental organizations, etc.): they can play a decisive role in rendering the
world community less sovereignty-oriented. Scelle repeatedly lays emphasis on the
need for democratically-minded people to strive for the restraining of state
sovereignty and the consequent building up of a truly ecumenical community: “Even

de ses racines sociologiques, risque de cesser d’étre une science sociale pour devenir une rhé-
torique exégétique et formalisie s’écartant de la réalité™).

‘Le phénomene juridique du dédoublement fonctionnel’, supra note 1, at 333.

“Gouvemnements souvent ivres d'une souveraineté toute neuve et de ce chef excusables, mais
aussi gouvernements anciens et puissants, aux ambitions impérialisies, aux préjugés national-
istes et conservateurs dont le catéchisme a pour dogmes fondamentaux 1’égoisme et la sou-
veraineté de la force”, ‘Quelques réflexions hétérodoxes’, supra note 1, at 481.

“Prototype auquel notre esprit doit ramener toute organisation politique”, ‘Le phénoméne
juridique du dédoublement fonctionnel’, supra note 1, at 336.

“Comme c’est dans les sociélé éuatiques que ce processus [assurer la paix par 1'ordre] se réalise
le mieux, parce que les ‘institutions’ sont les plus solidement établies e1 que la force dont clles
disposent y est hiérarchisée et monopolisée, on y peut €liminer, dans la mesure du possible, la
violence et la passion qui caractérisent la nature humaine”, ‘Réflexions héiérodoxes sur 'ordre
juridique’, supra note 1, at 474. One of the tasks of the intenational lawyer is to find out and
put into effect “the general and far-off rules of human solidarity and oppose them to the indi-
vidual and collective egoisms”™ (Régles générales, supra note 1, at 693).

20
21

22
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in non-dictatorial regimes, ignorance and passivity of peoples often make subsist the
de facto authority of a society of princes. If democratic control is really exercised, we
can then speak of 7 society of peoples and individuals. Only then can an ecumenical
legal order take form or at least announce itself."2¢ The final goal must be
“progressive universal federalism”, the only means, in Scelle’s mind, of averting
new attempts at “universal imperialism.”2

Plainly, Scelle's doctrine cannot be dissociated from its ideological substratum:
to do so would mean to miss the intent, underlying that doctrine, of demystifying
current conceptions and legal fictions, of attacking the present state of affairs, and of
suggesting the path that ought to be taken with a view to attaining a better interna-
tional legal order. In short, for Scelle the doctrine of dédoublement fonctionnel did
not constitute only a theoretical construct; it was also intended to be a tool for en-
lightening rulers, lawyers and the public at large and persuading them of the need to
work for a more satisfactory configuration of intemational institutions.26

IV. An Appraisal of Scelle’s Doctrine: Six Basic Criteria

Scelle’s doctrine of dédoublement fonctionnel, like any scientific theory, can be
evaluated from several vantage points. First, one may assess it on its merits, that is,
ask whether it reflects (or reflected) intemational reality or constitutes instead a de-
formation or mystification of that reality. Second, one should establish whether the
doctrine is original, i.e. whether at the time it was advanced, it was a breakthrough
in international legal literature or at least improved the existing corpus of views.
Third, one ought to ask whether the doctrine is consistently set forth and developed,
or whether it is in conflict with other views advanced by its author. Fourth, one
must ascertain whether the doctrine has been propounded as a fully-fledged set of
views enunciated in all their consequences and implications, or has instead been put
in the form of a mere sketch, of a conglomerate of hints and propositions, lacking a
perfect finish. Fifth, one may enquire whether the doctrine has had an impact on in-
ternational legal literature, or has instead been dismissed by other scholars. Finally,
one ought to see whether the doctrine is still vital today as a key to the understand-
ing of present realities or belongs instead to the dusty museum where all the past
theories that have lost their teeth are stockpiled.

24 ‘R¢flexions hétérodoxes’, supra note 1, at 477.

25 fd, ar 488,

26 This point has already been made by some authors. It may suffice to mention here Wiebring-
haus, supra note 1, at 30-31 (“Der Grundtendenz der hier besprochenen Theorie [i.e. Scelle’s
theory] gemaB sind aber beide, Funktionsverdoppelung und nationale Staatssouverdnitit, im
Zuge ciner weiteren Festigung der zwischenstaatlichen Solidaritit zu progressivem Ver-
schwinden verurnteilt, da sie innerhalb einer verniinftig geordneten Rechisgemeinschaft der
Vélker jegliche Daseinsberechtigung verlieren werden.”).
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