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Introduction

This is the first in a series of bi-annual reports on developments in the field of EC inter-
national trade law. This report will cover developments that occurred during the period 1
July 1988 to 30 June 1989. The second report — to appear in EJIL 199072 ~ will cover the
period 1 July 1989 to 30 June 1990, etc. Each subsequent report will cover the six month
period preceeding publication of the relevant issue of the European Journal of Interna-
tional Law. :

In accordance with the wishes of the editors, the reports will be predominantly de-
voted to actions taken by the Community Institutions under the EC’s trade protection
laws. Main developments in other areas will be briefly summarized.

The reports will not attempt to exhaustively — or even extensively - describe and ana-
lyze all developments within the EC which may impact on third countries. Rather, their
objective is to provide the reader with a summary overview of the most important devel-
opments and to flag his attention to newly emerging trends and concepts in the Commu-
nity Institutions’ thinking.

The reports will be organized by subject matter. In order to promote consistency and
facilitate quick reference, they will adhere to the following template:

1. Dumping

1.1. General developments (changes in the basic anti-dumping regulation; reports of the
EC Commission; press debates, etc.)

1.2. Administrative determinations (Commission and Council anti-dumping decisions
and regulations)

1.3. Court cases (judgments by the European Court of Justice and ~ in due time — the Count
of First Instance)

Van Bael & Bellis, Brussels. The author would like to thank Jean-Frangois Bellis, Philippe
Musquar and Rainer Bierwagen for their helpful comments on previous drafts.
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2. Other trade protection laws

2.1. Countervailing duties

2.2. Safeguards

2.3. New commercial policy instrument

2.4, Unfair pricing practices in maritime transport
2.5. Counterfeiting

3. Miscellaneous

This last category will describe and analyze trade developments in areas not directly
covered by sections 1 and 2. Examples that come to mind are the EC’s General System of
Preferences, external aspects of the 1992 program, origin investigations, etc.

4. Appendix: anti-dumping decisions and regulations

Dumping
1.1. General Developments

Amendments 1o the EEC/ECSC basic anti-dumping regulation

On 11 July 1988 the EC Council of Ministers adopted Regulation (EEC) No 2423/88.1 In
presenting its proposal to the Council of Ministers on 22 May 1988,2 the Commission
had briefly reviewed the nature of the proposed amendments to the Regulation as follows:

It should be emphasized that the proposed amendments would not change the general
orientation of the Community’s anti-dumping policy which is based on Article VI of
the GATT and the GATT Anti-Dumping Code. Furthermore, all the proposed modifica-
tions are essentially a codification of the consistent practice and approach of the
Commission and Council in their application and interpretation of the present legis-
lation and as such are essentially technical in nature.

1 Council Regulation (EEC) No 2423/88 of 11 July 1988 on protection against dumped or subsi-
dized imports from countries not members of the European Economic Communities, OJ (1988)
L 209/1. The Regulation entered into force on 5 August 1988. The comparable ECSC Regula-
tion 2424/88/ECSC of 29 July 1988, OF (1988) L 209/18, entered into force on the same day.
For commentaries on the amended regulation, see Bellis, Vermulst, Waer, ‘Further Changes in
the EEC Anti-Dumping Regulation: A Codification of Controversial Methodologies’, 23 Jour-
nal of World Trade (No. 2) (1989) 21-34; Vermulst, Waer, ‘De Nicuwe EEG Anti-Dumping
Verordening 2423/88: Een Stille Revolutie’, 37 Sociaal Economische Wetgeving (1989) 151 -
- 162; Van Bael, ‘EEC Anti-Dumping Enforcement: An Overview of Current Problems®, EJIL,
Section IT (1989). Hailbronner, Bierwagen, ‘Neuere Entwicklungen im AuBenwirtschaftsrecht
der Europiischen Gemeinschafien®, 22 NJW (1989) 1385-1394; Norall, ‘The New Amendments
to the EC’s Basic Anti-Dumping Regulation®, 26 CML Rev. (1989) 83-103.
2 Proposal for a Council Regulation (EEC) amending Regulation (EEC) No 2176/84 on protec-
tion against dumped or subsidized imports from countries not members of the European Eco-
" nomic Community, presented by the Commission, COM (88) 112 final, Brussels 22 March
1988, at 3.
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To the extent that this summary creates the impression that the changes are merely a
technical codification of existing practice which is furthermore in conformity with GATT
and the GATT Anti-Dumping Code, it is misleading. Regulation 2423/88 introduces a
number of new concepts the GATT-legality of which seems doubtful.3 In this respect, the
following amendments come to mind:

~ The anti-absorption procedure of Article 13(11) which introduces the requirement that
anti-dumping duties be borne by importers and their customers in the Community;

~ the exhaustive list of allowable direct-selling expenses (see Article 2(10)(c)); and

~ the possible disregard of ‘insignificant’ adjustments, i.e. individual adjustments hav-
ing an ad valorem effect of less than 0.5 percent in relation to the price or value of the
product under investigation (see Article 2(10)(e)).

These and other features of the amended basic Regulation have drawn criticism from
other Code signatories in the meetings of the Committee on Anti-Dumping Practices. A
number of signatories including the United States (which itself introduced significant
changes in its anti-dumping law in 1988),4 Japan, Korea and Hong Kong have raised crit-
ical questions about the Regulation in this forum.

Japan challenges the ‘parts’ amendment in GATT

On 29 July 1988 Japan requested consultations with the EC under Article XXIII(1) GATT
and Article 15 of the Anu-Dumping Code concerning the ‘parts amendment’. The parts
amendment was adopted by the EC Council in June of 1987 in an effort to deal with what
it perceived to be circumvention of anti-dumsping duties through the setting up of assem-
bly operations in the European Community.

Bilateral consultations under Article XXIII (1) GATT were held in September 1988 but
failed to solve the dispute. Japan subsequently requested to institute a GATT Council in
its meeting of 19-20 October 1988. Because of difficulties in formulating the terms of
reference under which the panel was to operate, agreement on the composition of the
panel and its terms of reference was reached only in May 1989.

For more extensive analyses of the amended Regulation, see the Anicles supra note 1.

4 For a description of the U.S. amendments, see Holmer, Bello, ‘The 1988 Trade Bill: Is it Pro-
tectionist?’, 5 I.T.R. (1988) 1347-1351; Horlick, Oliver, *‘Anti-Dumping and Countervailing
Duty Law Provisions of the Omnibus Trade and Competitiveness Act of 1988°, 23 Journal of
World Trade (No. 3) (1989) 5-51.

5 For analyses of the parts amendment, see, c.g., Van Bael, ‘Japanese Investment in the EEC:

Trojan Horse or Hostage?’, International Financial Law Review (June 1987) 10; Bierwagen,

Hailbronner, ‘Input, Downstream, Upstream, Secondary, Diversionary and Components of

Subassembly Dumping’, 22 Journal of World Trade (No. 3) (1988) 27; Hailbronner, Bierwa-

gen, ““Neue” Formen des Dumping und ihre Regelung im AuBenwinschafisrecht der Europdis -

chen Gemeinschafien', 9 RIW (1988) 705; Landsiuel, ‘Antidumpingzolle auf in der Gemein-
schaft hergestellie Waren’, WRP (1988) 21; Griffith, *‘Anti-Dumping Duties on Pans in the

EEC’, in Jackson & Vemmulst (eds.), Anti-Dumping Law and Practice: A Comparative Study (to

be published by University of Michigan Press 1989); Steenbergen, ‘Circumvention of Anti-

Dumping Duties by Importation of Parts and Materials: Recent EEC Anti-Dumping Rules’, 11

Fordham International Law Journal (1988) 382; Desmedt, *EC Anti-Dumping Law: EC Applies

Duties 1o Foreign-Owned Assembly Operations in the EC’, /nternational Business Lawyer

(1987) 479; Dermou, *Extending the Reach of their Anti-dumping Laws; The European Com-

munity’s “Screwdriver” Assembly Regulation’, 20 L. & Pol'y Int’ I Bus. (1988).
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The Japanese Government takes the position that Article 13(10) of Regulation No
2423/88 violates Articles I, II, IIl and IV of the GATT and cannot be justified under Arti-
cle XX (d).

Whatever one may think about the GATT legality of the parts amendment, it is clear
that the amendment has forced third country companies established in the EC to step up
local sourcing activities, While at first sight the 60-40% rule seems preferable to the
more vague origin rules applicable to products coming from third countries,6 experience
with the first cases has shown that difficult problems may in fact arise, especizlly in de-
termining the origin of sub-assemblies such as PCBs, etc.

Financial Times debate about EC anti-dumping practice

In the course of 1988 a lively debate ensued over some of the essential characteristics of
the EC anti-dumping system. The forum was provided by the Financial Times. The discus-
sion was initiated by Montagon and Buchan in an article published on 3 August 1988.7

Arguably stimulated by this and similar attacks on the Community’s anti-dumping
policy, the then-Commissioner with special responsibility for external relations, Mr De
Clercq, vigorously defended the Commission’s point of view in an article of 21 Novem-
ber 1988.8 In particular, Mr De Clercq stressed that the EC had always strictly applied the
GATT rules and that, in fact, “(t)he Community's policy in this area ... differs from those
of othergcountries in one fundamental respect, that is it is incontestably by far the most
liberal.’

Mr De Clercq’s position, in turn, was strongly attacked by Brian Hindley of the Lon-
don-based Trade Policy Research Centre.10 Hindley focused on the methodology em-

6 The *normal’ EEC origin rules are contained in Regulation (EEC) No 802/68. The operative
Anticle 5 provides in relevant part that “(a) product in the production of which two or more
countries were concemed shall be regarded as originating in the country in which the last sub-
stantial process or operation that is economically justified was performed, having been carried
out in an undernaking equipped for the purpose, and resulting in the manufacture of a new prod-
uct or representing an important stage of manufacture.” See also Case 229/86 Brother v. Coun-
cil, Judgment of 30 September 1987 (not yet reported); Case 26/88, Brother International
GmbH v.. Hauptzollamt Giessen. The origin Regulations on photocopiers and integrated cir-
cuits are discussed in Section 3 infra.

7 Montagnon, Buchan, 'Stretching the GATT to its limit’, Financial Times (3 August 1988).

De Clercq, *Fair practice, not protectionism’, Financial Times (21 November 1988).

9 MrDe Clercq’s statement was repeated almost verbatim by his successor, Mr Andriessen, in a
speech for the Financial Times' Eleventh Conference on World Electronics, where Mr An-
driessen said the following about the EC's anti-dumping policy:

“Our anti-dumping policy constitutes another example that the Community defends its rights
and interests promptly and consistently. We have always supported the elaboration of inter-
nationally acceptable rules in that area in accordance with the existing GATT legislation.
Community policy however differs from those of other countries in one fundamental respect:
our policy is incontestably the most liberal, by far.

Every case is carefully examined in order 1o ensure that the anti-dumping measures eliminate
dumping which is causing injury to Community Industry and re-establish a situation of open
and fair competition on the Community market which is in the general Community interest”
See Andriessen, ‘Trade Issues for the Electronics Industry’, Financial Times, Eleventh Confer-
ence on World Electronics, London (27 April 1989).

10 Hindley, ‘Qleverness can cost too much’, Financial Times (25 November 1988), and — espe-
cially — Hindley, ‘The Design of Fortress Europe’, Financial Times (6 January 1989). Hindley
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ployed by the EC Institutions to calculate dumping margins in the case of companies
selling in their home market and the EC market through related sales companies and ar-
gued that in such cases the methodology led to titled results; Hindley's analysis was
hardly new. Indeed, the same issue had been the main ground of appeal in the Ballbear-
ings and the Typewriters cases brought in respectively 1984 and 1986 by Japanese pro-
ducers.!1 In both cases, the European Court of Justice deferred to the discretion of the EC
Institutions and upheld the administrative determinations. Nevertheless, Hindley's anal-
ysis raised a lot of dust, which presumably made it accessible to the public at large and
because he was an ‘outsider’ with no interest whatsoever in the outcome.

Since then, the debate has continued.12 One striking aspect of the discussion is its fo-
cus on EC anti-dumping law. In this respect, it should, in the opinion of this author, be
noted that while there are undoubtedly protectionist elements in EC anti-dumping law and
policy, it does not seem overall more protectionist than similar laws enacted and actively
enforced by Australia, Canada and the United States. The exclusive focus on the EC there-
fore seems a bit misguided.

The Commission's sixth annual report on anti-dumping and anti-subsidy activities!3

This sixth report reviews the Commission's activities in 1987. Like its predecessors, the
report focuses mainly on statistical data and provides little insight to the Commission’s
thinking on substantive issues. The report notes that of the 39 anti-dumping investiga-
tions initiated in 1987, ten involved Japan and five Korea, these countries thereby being
the main targets of the EC industry in that year.

explains his views in more detail in Hindley, ‘Dumping and the Far East Trade of the European
Community’, 12 The World Economy (1988).

11 Baltbearings cases 240/84, NTN Tokyo Bearing Company Lid., 255/85, Nachi Fujikoshi Cor-
poration, 216/84, Koyo Seiko, 258/84, Nippon Seiko KK, 260/84, Minebea Company Ltd. v.
Council, Judgments of 7 May 1987 (not yet reported); Typewriters cases 260/85 and 106/86,
Tokyo Electric Company Lid. el al., 273/85 and 107/86, Silver Seiko Ltd., Silver Reed (UK.)
Lid. and Silver Reed International GmbH, 277/8S and 300/85, Canon Inc., Canon France SA.,
Canon Rechner Dewtschland GmbH and Canon (U K.) Lid., 301/85, Sharp Corp., 308/85, Nip-
pon Seiko KK v. Council, Judgments of 5 October 1988 (not yet reported).

12 See, e.g., Messerlin, ‘EC Anti-Dumping Policy: Un chat est un chat’, Financial Times (15 De-
cember 1988); Norall, ‘Dumping dilemma’, Financial Times (23 December 1988); Gestetner,
*EC Anti-Dumping Actions’, Financial Times (6 January 1989); Randolph, *“Fortress Europe”
and EC Anti-Dumping Actions’, Financial Times (17 January 1989); Noman, ‘EC Anti-
Dumping Actions’, Financial Times (17 January 1989); Krenzler, ‘Fortress Europe is a Myth’,
Financial Times (19 January 1989); Hindley, ‘Correcting the Defects of EC Dumping Regula-
tions’, Financial Times (24 January 1989); Spinanger, ‘How Open is an “Open” Market’, Fi-
nancial Times (3 February 1989); Bronckers, Hoogakker, Quick, “The Role of Consumer Inter-
est in EC Trade Restrictions’, Financial Times (14 March 1989); Farr, ‘In the Interests of EC
Consumers’, Financial Times (17 March 1989). Sec also Nelson, ‘Fighting Back®, Wall Street
Journal (21 June 1989).

Sixth Annual Report of the Commission on the Community’s Anti-Dumping and Anti-Subsidy
Activities, COM (89) 106 final, Brussels, 21 March 1989.

13
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1.2, Administrative Determinations

Daisy wheel printers from Japan, OJ (1988) L 177/1 (provisional); OJ (1989) L5123
(definitive)

A unique feature of this investigation was the fact that only two Japanese producers of
daisy wheel printers decided to cooperate. Not surprisingly, the EC Institutions used the
‘best information available’ rule for the non-cooperating producers and found a dumping
margin of 58% and an injury margin of 23.5% for this group. For them, the anti-dumping
duty was therefore set at the level of the injury margin, i.e. 23.5%.

For the cooperating producers, Tokyo Electric and Tokyo Juki, on the other hand, the
Commission found dumping margins of 21.05% and 22.01% respectively. The prices
charged by these two producers, however, had not caused injury to the EC industry and,
consequently, the producers were exempted from the duty imposed on the rest of the
Japanese industry.

Other interesting issues: like product definition, OEM normal value, individual injury
margins for the cooperating producers.

Copper sulphate from Bulgaria and USSR, OJ (1988) L 205/68 (provisional), OJ (1989) L
23/1 (definitive)

Following complaints by CEFIC that the exporters concerned had breached previ-
ously accepted undertakings, the Commission decided to initiate a review proceeding and
impose provisional anti-dumping duties forthwith (in fact, on the same day). The level of
the provisional anti-dumping duties — 39% for Bulgaria and 20% for the USSR ~ was
based on the results of the original investigations conducted in 1984 (Bulgaria) and in
1987 (USSR).

The definitive dumping margins calculated in part on the basis of the prices for cop-
per sulphate on the Mexican market (Mexico being the surrogate proposed by CEFIC and
considered representative by the Commission) were 81% for Bulgaria and 79% for the
Soviet Union. As is normal in cases involving non-market economies, the definitive
anti-dumping duties of 58% for Bulgaria and 56% for the Soviet Union were based on the
substantially lower injury margins established by the Commission.

Certain sheets and plates on iron or steel from Yugoslavia, OJ (1988) L 188114
(definitive)

In this review proceeding under the ECSC Anti-Dumping Regulation, the Commis-
sion found a dumping margin of 15.4% using the ‘best information available’ rule, and
imposed a specific duty of 48 ECU/ton because of the ‘specific circumstances of the mar-
ket ... in order to ensure the effectiveness of the measure.”

Ouxalic acid from Taiwan and South Korea, OJ (1988) L 18411 (definitive) (acceptance un-
dertaking Uranus (Taiwan))

A unique aspect of the Oxalic Acid from Taiwan and South Korea proceeding was the
modification of the ‘best information available’ rule. Use of the best information avail-
able is standard practice in the EC and in other jurisdictions in cases where parties choose
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not to participate or do not sufficiently cooperate.14 In cases where foreign exporters fail
to sufficiently cooperate, the EC typically bases its determination on the allegations
made by the EC industry in the complaint.

Accordingly since the Korean industry decided not to cooperate in the proceeding, the
Commission — in its provisional determination — calculated the dumping margin for Ko-
rea on the basis of the information supplied in the complaint, This, however, led to im-
position of duties on Korean exports lower than the duties imposed on the cooperating
Taiwanese producers.

To rectify the disparity, in its definitive determination, the EC Institutions imposed
the Taiwanese duty of 20.21% also on Korean exports on the ground that “the imposition
of a lower duty on the South Korean product than that imposed on a product originating in
a country which had cooperated with the investigation would reward non-cooperation and
make it possible to evade duties.” The EC institutions therefore went further than the alle-
gations in the complaint.

Oxalic acid from China and Czechoslovakia, OJ (1988) L 343134 (acceptance undertak-
ings, termination)

This sunset review proceeding well illustrates the difficulties the Community Institu-
tions encounter when determining normal value in cases involving non-market
economies. Initially, the Commission considered using South Korea, Taiwan, Japan,
Brazil and India as analogue for the non-market economies of China and Czechoslovakia;
in the end, however, it was forced to base normal value on the prices of the same Spanish
producer who had requested the review, DAVSA, thereby elevating prices of an EC pro-
ducer to the norm for acceptable pricing behaviour. This is the first time that the Com-
mission used this last possibility provided for in Article 2(5)(c) of the basic Anti-Dump-
ing Regulation.

By comparing the prices of DAVSA with the export prices of the Chinese and
Czechoslovakian producers, the Commission established dumping margins of 53.73%
for Chinese exports, 1.87% for products exported by Chemapol and 41.17% for other
Czechoslovakian exports. The Commission found margins of price undercutting of
42.44% for the Chinese exports and 19.78% for the Czechoslovakian exports.

The Commission then decided to accept undertakings from the two main exporters
Sinochem and Chemapol. Interestingly enough, the Commission réfrained from its usual
practice of imposing a residual duty on the rest of the industry.

Certain iron or steel coils from Algeria, Mexico and Yugoslavia, OJ (1988) L 188118
(definitive)

In this ECSC proceeding, the Commission imposed specific duties of 15 ECU/ton on
Algerian exports, S0 ECU/ton on Mexican exports (except for coils produced by Hylsa
and exported by Hylsa International with respect to which duties of 39 ECU/ton were im-
posed) and 64 ECU/on on Yugoslavian exports.

14 See Vermulst, ‘The Anti-Dumping Systems of Australia, Canada, the EEC and the U.S.A.: Have
Anti-Dumping Laws Become a Problem in Intemational Trade?’ in Jackson & Vermulst (eds.),
Anti-Dumping Law and Practice: A Comparative Study (10 be published by University of
Michigan Press 1989).
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Certain iron or steel sections from Yugoslavia and Turkey, OJ (1988) L 190/18
(provisional); OJ (1988) L 313/18 (definitive; acceptance undertakings)

The Commission found dumping margins of 38.2% for Yugoslavian exports (based
on ‘best information available') and of 36.5% and 15.5% for the Turkish exporters
IDC/IZDAS and CEMTAS respectively. The provisional anti-dumping duties, however,
were based on the substantially lower margins of price undercutting of 16% for Yu-
goslavia, 11.8% for IDC/IZDAS and 5% for CEMTAS.

In the definitive determination, the Commission accepted undertakings from the
Turkish producers who had cooperated and from a Yugoslavian producer. In accordance
with standard practice, the Commission imposed residual duties of ECU 39/ton
(Yugoslavia) and ECU 30/ton (Turkey) based on the highest margins of price undercutting
found with respect to producers in each country.

Despite arguments made to the contrary by the Turkish producers/exporters, the
Commission decided to aggregate Turkish and Yugoslavian exports on the basis of their
similarities in *“quality, distibution channels, final utilization and prices on the Com-
munity market.”

Video cassette recorders from Korea and Japan (Orion and Funai), OJ (1988) L 240/5
(provisional); OJ (1989) L 57/55 (definitive); OJ (1989) L 57161 (acceptance undertak-
ings)

Together with the Printers and Video Cassette Tapes proceedings, this was probably
the most important proceeding during the review period, not only in tesms of develop-
ment of EC anti-dumping law but also because it was the first case in which the EC found
substantial dumping margins for Korean companies.

The VCR complaint was the first complaint in the EC to be aimed at specific produc-
ers in one country, namely Japan. The Commission accepted the complaint on this basis
and rejected arguments made by the foreign producers that selective complaints were dis-
criminatory and manipulative, stating:

The Commission decision to initiate the present investigation against exporters in
South Korea and against Funai and Orion only was based on the complaint which was
expressly limited.to Koréa and the two Japanese firms and which did not contain any
evidence of dumping or injury from any other source. At this time there was no other
evidence available to the Commission which would have indicated that other imports
from Japan or other countries were dumped, or that they were causing injury. Under
these conditions the Commission did not in any way behave in a discriminatory man-
ner.

The Commission is not legally required to always initiate anti-dumping proceedings
against all exporters in a country concerned. There is nothing in Community law that
requires the Commission to extend the scope of the investigation to all imports from
a given country.

It is the Commission's practice to open investigations against all imports from a
given country because, in most cases, the evidence available suggests that all im-
ports from a certain country are dumped and are causing material injury. In the present
case, not only did the evidence available not show this to be the case, but the com-
plainant had expressly limited the complaint to certain exporters.

The Commission naturally asked itself whether the complainants’ request to limit the
investigation to certain companies was abusive. Allegations that the complainants
had filed the complaint selectively because of their links with other exporters were
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