The Politics of International Law

Martti Koskenniemi

I. The Flight from Politics

It may be a matter of some controversy among historians as to when one should
date the beginning of the modemn states-system.! Less open to debate, however, is
that somehow the idea of such a system is historically as well as conceptually
linked with that of an international Rule of Law. In a system whose units are as-
sumed to serve no higher purpose than their own interests and which assumes the
perfect equality of those interests, the Rule of Law seems indeed the sole thinkable
principle of organization - short of the bellum omnium. Since the publication of
Emmerich de Vattel's Droit des gens ou principes de la loi naturelle appliquées a la
conduite et aux affaires des nations et des souverains (1758), jurists have written
about international matters by assuming that the liberal principles of the Enlight-
enment and their logical corollary, the Rule of Law, could be extended to apply in
the grganizat:ion of international society just as they had been used in the domestic
one.

Notwithstanding the historical difficulty with dates and origins, the connexion
between the Rule of law and the principles of the Enlightenment appear evident. Of
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the latter, none seems more important than that of the subjectivity of value.3
Hobbes writes:

For one calleth wisdom what another calleth fear and one cruelty what another justice;
and prodigality what another magnanimity... And therefrom such names can never be

ground for any ratiocination.

However much later liberals may have disliked Hobbes’ substantive conclusions or
his political realism, the one thing which unites them with Hobbes is their criti-
cism of relying upon natural principles to justify ‘political authority. Appealing to
principles which would pre-exist man and be discoverable only through faith or recta
ratio was to appeal to abstract and unverifiable maximums which only camouflaged
the subjective preferences of the speaker. It was premised on utopian ideals which
were constantly used as apologies for tyranny.

From the simple denial of the existence of principles of natural justice — or at
least of our capacity to know them — follow the three liberal principles of social or-
ganization: freedom, equality and the Rule of Law. If man is not born to a world of
pre-existing norms, then he is born free; if there are no antecedent principles estab-
lishing the relative worths of individuals, the individuals must be assumed equal.
And finally, freedom and equality are guaranteed only if social constraint is governcd
by public, verifiable and determining rules: “A free people obey but it does not
serve; it has magistrates but not masters; it obeys nothing but the laws, and thanks
to the force of laws, it does not obey men.”>

The fight for an international Rule of Law is a fight against politics, understood
as a matter of furthering subjective desires and leading into an intemational anarchy.
Though some measure of politics is inevitable, it should be constrained by non-po-
litical rules: “...the health of the political realm is maintained by conscientious ob-
jection to the political,”

The diplomatic history of the 19th century is a history of such a fight. Since the
Vienna Congress of 1814-15 and the defeat of Napoleon, the relations between Eu-
ropean powers were no longer built on one power’s search for primacy but on a gen-
eral pursuit of the maintenance of the balance of power, guaranteed by complicated
legal procedures and alliances.” As contemporaries increasingly saw Europe as a
“system” of independent and equal political communities (instead of a respublica

3 My discussion of this principle is influenced by R.M. Unger, Knowledge and Politics (1975)
76-81, and A. Maclntyre, After Virtue; A Study in Moral Theory (2nd ed.) (1985) 6-35.

4 T Hobbes, Leviathan (ed. & intr. by C.B. Macpherson) (1982) Ch. 4, at 109-110.

5 g Rousseau, Euvres complétes, Pléiade (Vol. III sect. 841-2) quoted by Cranston
(Introduction 1o 1.J. Rousseau, The Social Contract, supra note 2, at 32).

Wight, ‘Westem Values in Intemational Relations’, in Butterfield, Wight, Diplomatic Inves-
tigations; Essays in the Theory of International Politics (1966) 122.

See, e.g., F.H. Hinsley, supra note 1, a1 186-271.
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Christiana) they began to assume that the governing principles needed to become
neutral and objective - that is, legal.

The legal scholarship of the 19th century interpreted and systematized diplomatic
practice into legal rules. It assumed that the behavior of European states was deter-
mined and explicable by reference to a body of (European) public law. The plausibil-
ity of this assumption relied on the procedural character of that law. Containing
mainly rules conceming diplomatic and consular contacts, procedures for attaining
statehood, territory or neutral status, it did not severely restrict the ends which Euro-
pean sovereigns attempted to pursue. In particular, it renounced theories of the just
war: war became now one political procedure among others.® Though the profes-
sional lawyers of the 19th century did speak about justice in the conduct of the
sovereigns’ affairs, they no longer thought of justice as material principles.
Woolsey put the matter adroitly:

By justice, however, we intend not justice objective, but as it appears to the party
concerned or, at least, as it is claimed to exist. From the independence of nations it
.result; that each has a right to hold and make good its own view of right in its own af-
fairs.

Though 20th-century lawyers have not looked too kindly upon the scholarship of
the preceding century, they never rejected the ideal of the Rule of Law. On the con-
trary, the reconstructive scholarship which emerged first from the catastrophe of the
First World War and then in the 1950s and 1960s accused the pre-war doctrines of
not going far enough to uphold the Rule of Law. Wherever attempts by jurists to
construct a solid framework of public law had faltered, it had done so not because of
some defect in the liberal assumptions behind this project but because jurists had
deviated from them.

The vision of a Rule of Law between states (which re-emerged most recently in
United Nations General Assembly Resolution 44/23 {15 November 1989] declaring
the period 1990-1999 as the “United Nations Decade of International Law™) is yet
another reformulation of the liberal impulse to escape politics. So strong is the grip
of this vision that the representative of the Soviet Union at the same session of the
General Assembly explained that in his view to restructure the basis of intemational
relations there was a need to “arrive at a comprehensive international strategy for
establishing the primacy of law in relations between states.”'0

Throughout the present century, reconstructive doctrines have claimed that what
merits criticism is the corruption of the Rule of Law either in the narrow chauvin-

8 See, e.g., H. Wheaton, Elements of International Law (Text of 1866 with Notes, Carnegie En-
dowment, Classics of Intemational Law, No. 19) (1936) 313-4.

? 1D Woolsey, Introduction to the Study of International Law; Designed as an Aid in Teaching,
and in Historical Studies (5th ed.) (1879) 183.

10 'I\gdemomndum: On Enhancing the Role of Intemational Law’, UN Doc.A/44/585 (2 October
1989).
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ism of diplomats or the speculative utopias of an academic elite. If only the Rule of
Law can be fortified to exclude these contrasting distortions, then at least the jurist’s
part in the construction of a just world order has been adequately executed.

In this article, however, I shall extend the criticism of the liberal idea of the
Rechtstaat, a commonplace in late modern western society,!! into its international
counterpart. I shall attempt to show that our inherited ideal of a World Order based
on the Rule of Law thinly hides from sight the fact that social conflict must still be
solved by political means and that even though there may exist a common legal
rhetoric among international lawyers, that thetoric must, for reasons internal to the
ideal itself, rely on essentially contested — political — principles to justify outcomes
to international disputes.!2

I1I. The Content of the Rule of Law: Concreteness and
Normativity

Organizing society through legal rules is premised on the assumption that these
rules are objective in some sense that political ideas, views, or preferences are not.
To show that international law is objective — that is, independent from international
politics — the legal mind fights a bautle on two fronts. On the one hand, it aims to
ensure the concreteness of the law by distancing it from theories of natural justice.
On the other hand, it aims to guarantee the normativity of the law by creating dis-
tance between it and actual state behaviour, will, or interest. Law enjoys indepen-
dence from politics only if both of these conditions are simultaneously present.

The requirement of concreteness results from the liberal principle of the subjec-
tivity of value. To avoid political subjectivism and illegitimate constraint,!3 we
must base law on something concrete — on the actual (verifiable) behaviour, will and
interest of the members of society-states. The modern view is a social conception of
law.14 For it, law is not a natural but an artificial creation, a reflexion of social cir-
cumstances. '

For the ensuing text, particularly relevant are criticisms stressing the internal tensions of lib-
eral theory. See generally Unger, supra note 3, at 63-103 and, e.g., A. Levine, Liberal democ-
racy; A Critique of its Theory (1981) 16-32; Fishkin, ‘Liberal Theory and the Problem of Jus-
tification’, NOMOS XXVIII a1 207-231.
" This article is a condensed version of some of the themes in M. Koskenniemi, From Apology
to Utopia; the Structure of International Legal Argumens (1989).
For a typical argument stressing the political character of natural law, see, e.g., S. Sur,
L'interpréiation en droit international public (1974) 25-32 or J.H.W. Verzij\, International
Law in Historical Perspective (Vol. I) (1968) 391-3.
‘C'est & une conception fonctionnelle de pouvoir, @ une conception sociale du droit que
s'attache notre enseignement’, De Visscher, ‘Cours général de principes de droit intemational
public’, 86 RCD/ (1954) 451.

12

13

14



Martti Koskenniemi

According to the requirement of normativity, law should be applied regardless of
the political preferences of legal subjects. In particular, it should be applicable even
against a state which opposes its application to itself. As international lawyers have
had the occasion to point out, legal rules whose content or application depends on
the will of the legal subject for whom they are valid are not proper legal rules at all
but apologies for the legal subject’s political interest.!s

Stated in such a fashion, I believe that the requirements of legal objectivity vis-
a-vis political subjectivity are met. For if the law could be verified or justified only
by reference to somebody’s views on what the law should be like (i.e. theories of
justice), it would coincide with their political opinions. Similarly, if we could apply
the law against those states which accept it, then it would coincide with those
states’ political views,

This argumentative structure, however, which forces jurists to prove that their
law is valid because concrete and normative in the above sense, both creates and de-
stroys itself. For it is impossible to prove that a rule, principle or doctrine (in short,
an argument) is both concrete and normative simultaneously. The two requirements
cancel each other. An argument about concreteness is an argument about the close-
ness of a particular rule, principle or doctrine to state practice. But the closer to state
practice an argument is, the less normative and the more political it seems. The
more it seems just another apology for existing power. An argument about norma-
tivity, on the other hand, is an argument which intends to demonstrate the rule’s dis-
tance from state will and practice. The more nommative a rule, the more political it
seems because the less it is possible to argue it by reference to social context. It
seems utopian and — like theories of natural justice — manipulable at will.

The dynamics of international legal argument are provided by the constant effort
of lawyers to show that their law is either concrete or normative and their becoming
thus vulnerable to the charge that such law is in fact political because apologist or
utopian. Different doctrinal and practical controversies turn on transformations of
this dilemma. It lies behind such dichotomies as “positivism”/*“naturalism”,
*“consent”/*justice”, “autonomy”/‘community”, “process”/“rule”, etc., and explains
why these and other oppositions keep recurring and do not seem soluble in a perma-
nent way. They recur because it seems possible to defend one’s legal argument only
by showing either its closeness to, or its distance from, state practice. They scem
insoluble because both argumentative strategies are vulnerable to what appear like
valid criticisms, compelled by the system itself.16

This provides an argumentative structure which is capable of providing a valid
criticism of each substantive position but which itself cannot justify any. The fact

15 See, e.g., H. Lauterpacht, The Function of Law in the International Community (1933) 189 and
passim.
For an alternative but similar type of exposition, see D. Kenncdy, /nternational Legal Structure
(1987)
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that positions are constantly taken and solutions justified by lawyers, demonstrates
that the structure does not possess the kind of distance from politics for which the
Rule of Law once seemed necessary. It seems possible to adopt a position only by a
political choice: a choice which must ultimately defend itself in terms of a concep-
tion of justice.

II1L. Doctrinal Structures

Two criticisms are often advanced against international law. One group of critics has
accused international law of being too political in the sense of being too dependent
on states’ political power. Another group has argued that the law is too political be-
cause founded on speculative utopias. The standard point about the non-existence of
legislative machineries, compulsory adjudication and enforcement procedures cap-
tures both criticisms. From one perspective, this criticism highlights the infinite
flexibility of international law, its character as a manipulable facade for power poli-
tics. From another perspective, the criticism stresses the moralistic character of in-
ternational law, its distance from the realities of power politics. According to the
former criticism, international law is too apologetic to be taken seriously in the
construction of international order. According to the latter, it is too utopian to the
identical effect.

International lawyers have had difficulty answering these criticisms. The more
reconstructive doctrines have attempted to prove the normativity of the law, its au-
tonomy from politics, the more they have become vulnerable to the charge of utopi-
anism. The more they have insisted on the close connexion between international
law and state behaviour, the less normative their doctrines have appeared. Let me
outline the four positions which modern international lawyers have taken to prove
the relevance of their norms and doctrines. These are mutually exclusive and logi-
cally exhaustive positions and account for a full explanation of the possibilities of
doctrinal argument.

Many of the doctrines which emerged from the ashes of legal scholarship at the
close of the First World War explained the failure of pre-war international doctrines
by reference to their apologist character. Particular objects of criticism were
“absolutist” doctrines of sovereignty, expressed in particular in the Selbstverpflich-
tunglehre, doctrines stressing the legal significance of the balance of power or delim-
iting the legal functions to matters which were unrelated to questions of “honour™ or
“vital interest.” Writings by Hersch Lauterpacht, Alfred Verdross and Hans Kelsen
among others, created an extremely influential interpretation of the mistakes of pre-
war doctrines.!” By associating the failure of those doctrines with their excessive

17 Lt;ulerpacht, supra note 15; A. Verdross, Die Verfassung der Vélkerrechisgemeinschaft (1926);
H. Kelsen, Das Problem der Souverdnitit und die Theorie des Vélkerrechts (1920).



Martti Koskenniemi

closeness to state policy and national interest and by advocating the autonomy of in-
ternational legal rules, these jurists led the way to the establishment of what could
be called a rule approach to international law, stressing the law’s normativity, its
capacity to oppose state policy as the key to its constraining relevance.

This approach insists on an objective, formal test of pedigree (sources) which
will tell which standards qualify as legal rules and which do not. If a rule meets this
test, then it is binding. Though there is disagreement between rule approach lawyers
over what constitutes the proper test, there is no dispute about its importance. The
distinctions between hard and soft law, rules and principles, regular norms and jus
cogens, for instance, are suspect: these only betray political distinctions with which
the lawyer should not be too concerned.!8 Two well-known criticisms have been di-
rected against the rule approach. First, it has remained unable to exclude the influ-
ence of political considerations from its assumed tests of pedigree. To concede that
rules are sometimes hard to find while their content remains, to adopt HL.A. Hart’s
expression “relatively indeterminate”!9 is to undermine the autonomy which the rule
approach stressed. Second, the very desire for autonomy seems suspect. A pure
theory of law, the assumption of a Vélkerrechtsgemeinschaft or the ideal of the
wholeness of law — a central assumption in most rule approach writing2? — may
only betray forms of irrelevant doctrinal utopianism. They achieve logical consis-
tency at the cost of applicability in the real world of state practice.

The second major position in contemporary scholarship uses these criticisms to
establish itself. A major continental interpretation of the mistakes of 19th-century
lawyers and diplomats explains them as a result of naive utopianism: an unwarranted
belief in the viability of the Congress system, with its ideas of legality and collec-
tive intervention. It failed because it had not been able to keep up with the politics
of emergent nationalism and the increasing pace of social and technological change.
Lawyers such as Nicolas Politis or Georges Scelle stressed the need to link interna-
tional law much more closely to the social — even biological - necessities of inter-
national life.2! Roscoe Pound’s programmatic writings laid the basis for the con-
temporary formulation of this approach by criticizing the attempt to think of inter-

18 i approach is best illustrated in G. Schwarzenberger, The Inductive Approach to Interna-

tional Law (1965). Many of its points are forcefully made in Weil, ‘Towards Relative Norma -
tivity in Intemnational Law’, 77 AJIL (1983) 413442, For furnther references on this and the
other approaches, see Koskenniemi, supra note 12, at 154-186.

19 H.LA. Han, The Concept of Law (1961) 132

20 See, e.g., Lauterpacht, ‘Some Observations on the Prohibition of “Non Liquet” and the Com-
pleteness of Law*, Symbolae Verziji (1958) 196-221 and the “realist™ criticism by Stone,
*Non-Liquet and the Function of Law in the Intemational Community’, XXV BYUL (1959) 124-
161.

21 @ Scelle, Précis de droit des gens. Principes et systématique [-I1 (1932, 1936); N. Politis, Les
nouvelles tendances du droil international (1927).
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national law in terms of abstract rules. It was, rather, to be thought of “in terms of
social ends.”22

According to this approach — the policy approach — international law can only be
relevant if it is firmly based in the social context of international policy. Rules are
only trends of past decision which may or may not correspond to social necessities.
“Binding force™ is a juristic illusion. Standards are, in fact more or less effective and
itis their effectiveness - their capacity to further social goals — which is the relevant
question, not their formal “validity.”2

But this approach is just as vulnerable to well-founded criticisms as the rule ap-
proach. By emphasizing the law’s concreteness, it will ultimately do away with its
constraining force altogether. If law is only what is effective, then by definition, it
becomes an apology for the interests of the powerful. If, as Myres McDougal does,
this consequence is avoided by postulating some “goal values” whose legal impor-
tance is independent of considerations of effectiveness, then the (reformed) policy
approach becomes vulnerable to criticisms which it originally voiced against the
rule approach. In particular, it appears to assume an illegitimate naturalism which —
as critics stressing the liberal principle of the subjectivity of value have noted - is
in constant danger of becoming just an apology of some states’ policies.24

The rule and the policy approaches are two contrasting ways of trying to estab-
lish the relevance of international law in the face of what appear as well-founded crit-
icisms The former does this by stressing the law’s normativity, but fails to be con-
vincing because it lacks concreteness. The latter builds upon the concreteness of in-
ternational law, but loses the normativity, the binding force of its law. It is hardly
surprising, then, that some lawyers have occupied the two remaining positions: they
have either assumed that international law can neither be seen as normatively con-
trolling nor widely applied in practice (the sceptical position), or have continued
writing as if both the law’s binding force as well as its correspondence with devel-
opments in international practice were a matter of course (idealist position). The
former ends in cynicism, the latter in contradiction.2

The late modemn mainstream often situates itself between the rule and the policy
approaches. In Richard Falk’s words, the task of an adequate doctrine is to establish:

22 pound, ‘Philosophical Theory and Intemational Law’, I Bibliotheca Visseiana (1923) 1-90.

2 The contemporary formulation of this approach is perhaps clearest in McDougal, ‘Inter-
national Law, Power and Policy: A Contemporary Perspective’, 82 RCD/I (1953) 133-259. For
useful analysis, see B. Rosenthal, L' étude de I'euvre de Myres Smith McDougal en matiére du
droit international public (1970).

24 For such criticisms, see, e.g., Allott, ‘Language, Method and the Nature of Intemational Law’,
45 BYIL (1971) 123-125; Boyle, ‘Ideals and Things: Intemational Legal Scholarship and the
Prison-House of Language’, 26 Harvard Journal Ini'l Law (1985) 349, and Fitzmaurice, ‘vac
Victis or Woe to the Negotiators!®, 65 AJ/IL (1971) 370-373.

For references, see Koskenniemi, supra note 12, at 167-170, 178-186.
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