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Questions of Implementing a Code of Offences Against the
Peace and Security of Mankind

The work of the United Nations International Law Commission on the Draft Code
of Offences against the Peace and Security of Mankind has revived debate on the
proper application of the Code in international practice. The recognition that states
must cooperate if they are effectively to combat international crimes has, in recent
decades, led to the conclusion of numerous conventions incorporating the principle
of universal criminal jurisdiction: universal jurisdiction is meant to guarantee the
prosecution and punishment of the offences defined in the conventions. Many states
believe this is the only realistic way to implement the Draft Code of Crimes against
the Peace and Security of Mankind. Others, however, view the effective implementa-
tion of the Code to be dependent not upon universal criminal jurisdiction, but rather
upon the establishment of an international criminal court.

This polarization of views is not new. Changed international circumstances
should, however, now make it possible to find a way to combine the advantages of
universal criminal jurisdiction with the guarantees of legal protection that an inter-
national criminal court can provide. In this connection one should realize that recog-
nition of both universal criminal jurisdiction and the competence of an international
criminal court will ultimately only curtail concepts of sovereignty which are basi-
cally already outdated under the existing order of international law. This is true, at
any rate, insofar as offences against the peace and security of mankind are concerned;
acts constituting offences of this kind are international matters lying outside the area
of state sovereignty. Accordingly, if states are to strengthen the international legal
order, they must create as effective a mechanism as possible for the international
prosecution of these offences.
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The UN and an International Criminal Court

The identification and prosecution of international offences led to proposals for the
creation of a permanent international criminal court early on, most notably after the
First World War, when the permanent International Court of Justice was established.
Interest was then rekindled after the Second World War, when the Nuremburg and
Tokyo international military tribunals were created.!

The Tokyo and Nuremburg tribunals were created on the basis of states’ criminal
jurisdiction over the main war criminals.2 The joint exercise of individual jurisdic-
tion undoubtedly had considerable influence on the juridical quality of the trials and
the corresponding verdicts, making their probative value indisputable. The Tokyo
and Nuremburg tribunals, which amounted to the joint exercise of national criminal
justice of first instance on the basis of universally punishable acts, have had a last-
ing influence on both the definition of the elements of international offences against
the peace and security of mankind and on the responsibility of states for interna-
tional offences. Due to the cold war, however, utilization of this experience got
bogged down.

In the years following the Nuremburg and Tokyo proceedings, there was an un-
mistakable desire to generalize the experience gained from the ad hoc jurisdiction of
the international military tribunals, as evidenced by the UN General Assembly's
statement confirming “the principles of intemational law recognized by the Nurem-
burg Tribunal and in the judgment of the Tribunal.”3 In fact, the UN General
Assembly directed the UN Committee on Codification of International Law to treat
the formulation of the Nuremburg principles — either in the form of a general codifi-
cation of offences against the peace and security of mankind or in the form of an in-
ternational criminal court - as a particularly urgent task.4 At the same time, the In-
ternational Law Commission (ILC) was asked to formulate the Nuremburg princi-

1 oOnthe history of these proposals see M.C. Bassiouni, A Draft International Criminal Code and
Draft Statute for an International Criminal Tribunal (1987) 1; M.C. Bassiouni, /nternational
Criminal Law (1986) at 3, and his survey of the numerous official and unofficial texts at 187;
M.C. Bassiouni, International Criminal Law: A Draft International Criminal Code (1980);
B.B. Ferencz, An International Criminal Court — A Step Toward World Peace — A Documentary
History and Analysis (1980); Bloom, ‘Introduction to Various Drafts Concemning an Intema-
tional Criminal Count’, in J. Stone & R.K. Woetzel (eds.), Toward a Feasible International
Criminal Court (1970) 159; which also contains a survey of the proposals since the First
World War by J. Graven entitled La Premiére Tentative Consécutive & la Guerre de 1914-1918 at
96, and the subsequent Chapters 11, 12 and 13 (at 96-141); see also the Historical Survey of
the Question of International Criminal Jurisdiction compiled by the UN General Secretary in
UN Doc. A/CN.4/T/Rev.1, New York 1949.

2 Resolution 95 (I) of 11 December 1946, reprinted in P. Klein, Die UNO (1966) 191.

Resolution 177 (II) of 21 November 1947.

4 See P. A. Steiniger, Der Nirnberger Prozef, Vol. I, (1957) 51; P. A. Steiniger, Fall 3, Der
Juristenprozef (1969) 13.
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ples and to prepare a draft code of offences against the peace and security of mankind
based on those principles.

In addition, the question of an international criminal court was raised during the
drafting of the Convention against Genocide.5 Unfortunately, however, the discus-
sion was from the beginning confined to the question of whether the prosecution of
crimes encompassed by the Convention should fall under the national jurisdiction of
the state in which the offence was committed or under the competence of an interna-
tional criminal court.6 The compromise finally reached, today embodied in Article
VI of the Genocide Convention, provides that the competent courts are those of the
state on whose territory the offence is committed or “an international criminal court
which can dispense justice for those states party to the convention that have recog-
nized its jurisdiction.”” This formula replaced the language of the original draft bear-
ing a reference to the competence of an international criminal court. It should be
noted, however, that many states which voted against an international criminal court
in the context of the Genocide Convention subsequently declared that in principle
they had nothing against the establishment of such a court; they claimed they did
not vote for it at the time because it was a mere hope, not a possible reality.

In light of this debate, the General Assembly concluded that “the development of
the international community will lead to a growing need for an international judicial
body competent to judge certain crimes under international law,” and called on the
International Law Commission “to study the desirability and possibility of estab-
lishing an international judicial organ for the trial of persons charged with genocide
or other crimes over which jurisdiction will be conferred upon that organ by interna-
tional conventions™.? At the center of the discussion on an intermational criminal
court were such major names as Donnedieu de Vabres, Pella, Graven and Sottile.!0

At its very first meeting, the International Law Commission appointed two rap-
porteurs to study these questions, R.J. Alfaro and A E.F. Sandstrgm. Alfaro regarded
the creation of an international criminal court as desirable and possible.!! Sand-
strgm, however, was of the opinion that this sort of court could not be effective in

5 On this, see Historical Survey, supra note 1, at 30.

6 Seeid. a1 36.

T Sec text reprinted in Vilkerrecht, Dokumente Teil 1 (1980) 220.
8 Historical Survey, supra note 1, at 41.

?0 Resolution 260 B (ITT) 9 December 1948.

Donnedieu de Vabres, ‘De 1'organisation d'une juridiction criminelle internationale’, Revue
internationale de droit pénal (1949) 3; V. Pella, Memorandum sur I é1ablissement d'une Cour
criminelle internationale, doc.AJAC.48/3, 17 July 1951; V. Pella, ‘Towards an Intemational
Criminal Coun’, AJIL (1950) 37; Graven, ‘La juridiction pénale intemationale’, Revue de droit
international des sciences diplomatique et politique (1951) 363; Sottile, ‘Le Probleme de la
Création d'une Cour pénale intemationale’, Revue de droit international des sciences diploma-
tique et politique (1951) 115.

11 UN Doc. A/ICN.411S.
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the given international circumstances and therefore was undesirable.!? Following
exhaustive discussion, the Intemational Law Commission, by a large majority,
came to the finding that creation of such an organ was desirable and possible.!3

Virtually simultaneously, J. Spiropoulos submitted his first report on the pro-
posed code of offences against the peace and security of mankind. He discussed the
problem of its implementation!4 and, in principle, set forth two possibilities: the
creation of an international criminal court or, alternatively, prosecution by national
courts. After discussing the pros and cons of both possibilities, he recommended
that the model of the Genocide Convention be followed. Prosecution should be in-
cumbent upon the state on whose territory the crime had been committed and other
states should be obliged to extradite. In cases of dispute there should be mandatory
competence for the International Court of Justice in order to guarantee control over
the functioning of the system.15

The General Assembly then decided to sever the direct link between discussions
surrounding the potential establishment of an international criminal court and dis-
cussions on the proposed Code and to set up a Committee on International Criminal
Jurisdiction to study questions regarding the court.!6 However, only a few states re-
sponded to the Committee’s report which, in its annex, included draft statutes for an
intemational criminal court.!? Nevertheless, the report was exhaustively discussed at
the Seventh General Assembly. Then, after considering whether or not to defer the
matter, the General Assembly set up a new committee to study the circumstances
and consequences of creating an international criminal court and to examine the pro-
posed court’s potential relationship to the United Nations.!® This committee’s re-
port, which contained thoroughly re-worked draft statutes, was submitted to the
General Assembly in 195419 1o be considered along with two other documents the
International Law Commission’s second draft for a code of offences against the peace
and security of mankind?? and the report of the committee dealing with the defini-
tion of aggression, which had come to no result.2! In the end, the Assembly decided

12 yn Doc. A/CN.4/20; on this, see Graven, ‘La Décision Positive de la Commission du Droit
Intermational sur L'Institution d’une Cour Criminelle Intemationale’, in J. Stone & R.K. Woet-
2el (eds.), Toward a Feasible International Court (1970) 168 and the following chapters 17 and
18 (at 168-222).

13 See YBILC (Vol. IT) (1950) 15.

14 gce YBILC (Vol. I) (1950) 253. A/CN.4/25.

15 14 a1 276.

16 yN Doc. Resolution 489 (V) of 12 December 1950.

17 UN Doc. AR136.

18 UN Doc. Resolution 687 (VII) of 5 December 1952.

19 UN Doc. AR2645.

20 Sce YBILC (Vol. IT) (1954); see also the text reprinted in The Work of the International Law
Commission (New York 1988) at 141.

21 UN Doc. A2638. :
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only to continue efforts at consensus on a definition of aggression;22 work on
statutes for an international criminal court and work on the Draft Code of Offences
against the Peace and Security of Mankind was postponed.Z3

This brought work on an international criminal court under the UN almost to a
standstill. And although work on a code for offences against the peace and security
of mankind was resumed in 1981 — after the 1974 adoption of a definition of aggres-
sion — the debate concerning statutes for an international criminal court was not re-
sumed. In the meantime, however, the question of international criminal jurisdiction
had been raised in another context — in connection with work on the Convention on
the Suppression and Punishment of the Crime of Apartheid.24 In 1972 a Human
Rights Commission working group submitted a study on apartheid and international
criminal law.25 Article V of the Anti-Apartheid Convention kept open the possibil-
ity that in the future, in addition to the principle of universal criminal jurisdiction to
be applied by all states” domestic courts, there would be an international criminal
court with jurisdiction over crimes of apartheid. In this it went further than the
Convention against Genocide, since it set universal criminal jurisdiction and juris-
diction of an international criminal court side by side. The international criminal
court remained, however, a mere possibility in this context as well. Serious at-
tempts to set up any such criminal court were never made. In 1980, in its pro-
gramme for the second half of the Decade of the Struggle against Racism, the UN
General Assembly directed the Human Rights Commission to prepare statutes for an
international criminal court? to support implementation of the Anti-Apartheid
Convention’s provisions regarding the prosecution of the crime of apartheid. Later
that year a draft prepared by Bassiouni was submitted to member states for com-
ment.2” But work in the UN context again abated.

Meanwhile, during the 1970s, non-governmental international organizations put
forward several proposals for an international criminal court.28 Then, in 1979 the
ILA, reworking prior proposals, presented a complete draft for an international
commission of investigation and an international criminal court;2% a revamped ver-
sion of this draft was adopted in Paris in 198430

22 Resolution 895 (IX) of 4 December 1954,

23 Resolution 898 (IX) of 14 December 1954.

24 The text in Volkerrecht, Dokumente Teil 3 (1980) 886.

25 See UN Doc. E/CN.4/1075 of 15 February 1972.

26 Sce Resolution 34/24, Annex para. 20, of 15 November 1979.

27 Sec UN Doc. E/CN.4/AC/22 CR at 19/Rev.1.

See, e.g., Draft Sutute for an Intemational Criminal Coun, Foundation for the Establishment

of an Intemational Criminal Court, Wingspread 1971 and 1973; Draft Statute for an Intema-

tional Criminal Court, World Conference on World Peace through Law, Abidjan 1979.

29 See Repon of the 59th Conference, Belgrade 1980, London 1982, a1 400.

30 See Report of the 61st Conference, Paris 1984, London 1985, at 257; see also the Draft Statute
of the Intemational Tribunal in M.C. Bassiouni, A Draft International Criminal Code and Draft
Statute for an International Criminal Tribunal (1987) 217.
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In sum, the question of an international criminal court has repeatedly arisen in
the UN in connection with the debates on the Code of Offences against the Peace
and Security of Mankind. The International Law Commission, however, has never
been given a mandate to draw up statutes.3! But in 1988, after the Intemational Law
Commission in effect adopted the principle of universal jurisdiction as a basis for
the Code — though without ruling out the possibility that in the future an interna-
tional criminal court would be created32 — the General Assembly took note of “the
approach currently envisaged by the International Law Commission in dealing with
the judicial authority to be assigned for the implementation of the provisions of the
draft code, and encourage[d] the Commission to explore further all possible alterna-
tives on the question.”>3 This has encouraged efforts to rethink the various possibil-
ities for implementing a code of offences against the peace and security of mankind.

Sovereignty and Criminal Jurisdiction

The question of the prosecution of international offences has been, and still is, very
closely bound up with issues of state sovereignty. This is true with regard to both
the recognition of universal criminal jurisdiction for particular offences and the cre-
ation of an international criminal court for prosecution of particularly grave interna-
tional crimes. Both options seek to overcome the traditional limitations placed on
states’ criminal jurisdiction, limitations tied to issues of territory and citizenship;
thus both aim to draw criminal law more closely under the protection of common
international interests.

Now that the prohibition on the use of force and the obligation of peaceful inter-
national cooperation are having an increasingly greater influence on the shape and
content of the sovereignty principle, and in light of the growing interdependence of
states, there is an increased need to find effective ways to protect, through criminal
use, the international norms essential for the peaceful coexistence of peoples. Ac-
cordingly,

— many international treaties now provide for universal criminal jurisdiction for of-
fences that endanger the international order;

— there is increased recognition of the fact that offences against the peace and secu-
rity of mankind are punishable even where they are not treated as crimes under na-
tional law;

- aculprit’s official position as government official or head of state no longer re-
moves criminal responsibility; immunity therefore cannot be claimed.

31 UN Doc. A/38/10, para. 69c.
32 UN Doc. A/43/10, at 174.
3 Resolution 43/164, para. 2.
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These developments correspond with the characterization and increasing impor-
tance of peremptory rules in intemational law, the distinction between international
delicts and international crimes in the context of the international responsibility of
states, and the extension and fleshing out of the principle that states have a respon-
sibility for activities originating on their territory and encroaching on the security of
other states.34 At the same time, however, these developments raise difficult ques-
tions and meet with considerable obstacles in the area of criminal law, and - though
they may try - states cannot minimize the difficulties by referring to outdated con-
cepts of sovereignty.

For a long time, the question of intemnational implementation of criminal law
-was approached from the viewpoint of the need to prevent possible interference with
state sovereignty and not from that of the need for coordinated struggle and coopera-
tion in ‘the fight against international crimes. Thus, states either cited the
sovereignty principle as justification for objecting to the extension of universal
criminal jurisdiction or as justification for rejecting the establishment of an interna-
tional criminal court. This situation continues to exist today, though in a different
fashion; there is increasing recognition that national security is at present achievable
only by way of intemational cooperation. In this context, however, one cannot un-
derestimate the importance of the fact that states are the essential structural elements
of today’s international legal order, that they represent the effective political organi-
zational form of peoples and that they have particular protective functions which
they actually exercise. However compelling the precept of cooperation may be, all
states want to insure that other states will not be permitted to use criminal law to
interfere with their sovereignty or to achieve goals incompatible with the interests
of the international community and peoples’ right to self-determination.

To date, the industrially strong Western powers have decisively opposed univer-
sal criminal jurisdiction in the context of a code of offences against the peace and se-
curity of mankind fearing that they might thereby lose rights of diplomatic protec-
tion for their citizens or be forced to recognize criminal judgments of states whose
legal systems they do not wish to respect as being of equivalent right. Fundamen-
tally, the Western powers base their position on the principle of sovereignty, that is
sovereignty vis-d-vis the criminal jurisdiction of other states. They cite the principle
1o justify their non-recognition of foreign criminal judgments, their refusal to extra-
dite their own citizens, and their attempts to claim immunity for persons who were
acting as state agents when they committed intemational crimes. The Western pow-
ers do not wish national courts to be empowered to judge the conduct of foreign
governments.35 This essentially means removing recognition of the international
nature of the crimes defined in the code.

34 See Gracefrath, ‘Zur neuen Qualitit des Souveranititsprinzips’, 34 Neue Justiz (1980/9) 395.
35 Sce, e.g., Belgium UN Doc. A/43/525, at 3.
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In addition, states use the sovereignty principle to justify their objections to the
competence of an international criminal court. The underlying fear here is that crim-
inal jurisdiction over crimes committed on one’s own territory, where the victim is
a citizen or national interests are at stake, will be at the mercy of an international
system of criminal justice controlled by others. Thus, although the Soviet Union
and other socialist countries emphatically support intcrnational cooperation of states
to coordinate criminal prosecution of crimes against peace and humanity, from the
outset they have repeatedly rejected the creation of an international criminal court as
a supra-national institution.3¢ Following the example of Nuremburg, they have al-
ways advocated the creation of ad hoc courts whose competence could be based on
the existence of joint national criminal jurisdiction, decisively opposing attempts to
create an international criminal court which would have the competence to act side
by side, or.in place of national criminal jurisdiction. They have regarded it as im-
possible for states 1o hand over their own citizens to an international court for pun-
ishment or to refrain from criminal prosecution of offences committed on their terri-
tory.37 It is, however, noteworthy that they have never objected to universal crimi-
nal jurisdiction for grave intcrnational crimes, that is, to the notion that other states,
or all states, obtain a right to prosecute particularly heinous offences committed on
their territory or by their citizens. This is true despite the fact that universal jurisdic-
tion for grave international crimes can also be regarded as an interference with
sovercignty. .

Rcjection of, and skepticism about, an international criminal court is not in any
way a typically socialist attitude or a position confined to the socialist states. Bri-
tain in particular, but the US too, has opposed creation of an international criminal
court. Vehemently opposed to the proposal set forth by the International Law
Commission, Fitzmaurice stated that the ILC had failed to establish that states re-
garded creation of any such institution as at all desirable.38 Obviously he was right.
The debate on the Genocide Convention clearly showed that the majority of states
did not favor an international criminal court.39 To date, no viable majority in the
UN has been found to favour the creation of such a court.

Nor, however, have most states openly opposed the idea of an international crim-
inal court. For instance, the Nordic states in the past have explained their preference
for universal jurisdiction by pointing out that*0 the international legal regime did
not yet merit the creation of an international criminal court; not only was the idea of

36 See, e.g., UN Doc. A/C.6/SR.98, at 8. Therefore they did not take part in the work of the
Committee on Intemnational Criminal Jurisdiction either in 1951 or 1953. See also Ro-
maschkin, ‘Les projets des Nations Unies pour P'institution d’une justice pénale interna-
tionale’, Revue internationale de droit pénal (1964/1-2) 42,

37 Sce, e.g., UN Doc. A/C.6/SR.98, a1 7,9, 19.

38 Sce UN Doc. A/C.6/SR.240, para. 13, and the reticent position of the US, paras. 44.; see also
the position of Belgium, at para. 68.

39 See Graven, supra note 12, at 221; see also Historical Survey, supra note 1, at 36.

40 Sce UN Doc. A/C.6/43/SR.32, para. 33.
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