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1. The Single European Act — A Legal Mystery

Law and political psychology are two of the various instruments used to reform so-
cieties. Both of these forms are at work in the Single European Act (SEA) which
had and continues to have revolutionary effects. The now realistic vision of a unified
internal market has created astonishing reactions — both inside and outside the Euro-
pean Community (EC). What are the reasons? Are these reactions justified legally,
or must we look to political psychology to provide an explanation?

Inside the EC, the conclusion of the SEA has given rise to an outburst of eco-
nomic and political activities. At the moment it appears that all European business
strategies are oriented towards 1992. European institutions and national governments
have come under pressure to follow this orientation and to speed up their decision-
making on common rules for 1992,

Outside the EC, the vision of a “Fortress Europe” has emerged, with Europe hid-
ing behind defensive walls of protectionism in order to retain the benefits and
achievements of the internal market for itself. Does this vision stem from an unin-
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tentional misunderstanding or a deliberate misinterpretation of the SEA? Has it been
crafted on purpose in order to eventually justify protective counter-measures against
a gradually emerging campetitor?

At present, this vision of a “Fortress Europe” is fading again.! But why? Be-
cause of fluctuations in economic interests or because of a better legal assessment of
the SEA? Finally, can this shift be accounted for primarily through legal considera-
tions or rather through a combination of political or economic strategies?

The ¢reation of the internal market by the end of 1992 will be closely monitored
by the EC’s trading partners. The Community may well have to face new charges of
protectionist ambitions and subsequent reproaches from abroad in the near future.
Thus, a legal analysis of the SEA should try to clarify first and foremost its legal
implications for third countries. Such an analysis, however, cannot identify the real
motives and impulses behind the ongoing process of integration. It will be for dis-
ciplines other than the law to explain why Europe is reaching out for new economic
frontiers.

The SEA entered into force on July 1, 1987. Its primary objective is to progres-
sively establish an internal market within a five years period ending on December
31, 1992. The textual appearance of the SEA is as confusing as its legal content: an
unusual numbering of articles up to “Art. 130 T2 in order to be squeezed systemat-
ically into the existing Community treaties. In addition, there are a great number of
cross-references and twenty declarations annexed to the Final Act, thus making the
SEA a document of apparent compromises.

The legal content of the SEA seems equally ambiguous and confusing. Within
the Community, it is common ground that the SEA attempts to overcome the
countless crises which have accompanied the creation of the “common market” since
1951-57. Yet, the new concept of an “internal market”, in which the free movement
of goods, persons, services and capital shall be ensured (now Article 8A), has been
met with less than unanimous enthusiasm among the Community institutions and
the private sector. For same, especially for the Europcan Parliament which had
adopted a far-reaching Draft for a European Union Treaty,* the SEA is not inventive
enough and represents nothing more than a fig leaf to cover up the lack of willing-
ness to arrive at further progress.>

Five years are a short period of time. It is astonishing to see that many of the
first reactions and predictions should have proved inadequate. Even the “Fortress Eu-

1 See Financial Times of 8 May 1989, 3, for an overview of KSITC Publication 2204 of July
1989 on “The effects of greater economic integration within the European Community on the
United States”, and the detailed report on “European Community: Issues Raised by 1992 Inte -
gration” by the Congressional Rescarch Service, Washington June, 1989.

Articles cited without further reference are those from the EEC Treaty as amended by the SEA.
OJ (1987) L 169/20.

Draft of 14 February 1984, see F. Capotonti ef al., The European Union Treaty (1986).
Pescatore, *Some Critical Remarks on the “Single European Act™, 24 CML Rev. (1987), 9, 15
(discussing a “fundamental credibility gap™).
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rope” charge levelled against the Community has ebbed off after the settlement of a
number of transatlantic trade disputes and the successful Mid-Term Review of the
Uruguay Round in April 1989.6 In addition, the Trade Negotiations Committee re-
sponsible for the calendar of the Uruguay Round has fixed the date for the conclu-
sion of this Round for December 1990.7 For some time, it appeared to be impossi-
ble that the Uruguay Round would ever be terminated before the effects of what is
now commonly referred to as «1992» would be felt in international trade relations.
Now, however, it seems more and more unlikely that the creation of the internal
market will, necessarily, lead to a higher degree of protectionism, the idea being that
a European internal market does not of itself adversely affect agreements and negotia-
tions under the aegis of the GATT. The EC Commission has declared that the inter-
nal market will be created in full respect of the EC’s intemnational obligations and
that the level of protectionism will under no circumstances be higher than at pre-
sent. In reacting to the accusations of creating a protectionist refuge, the Commis-
sion formulated the concept of “Europe — World Partner.” This concept was con-
firmed at by the European Council meeting in Rhodes on 3 December 1988 8.

The following analysis of the effects of the SEA on foreign trade relations may
be premature or superficial in that it tries to approach this subject from a purely le-
gal perspective from outside the institutional framework. Furthermore, the outcome
of the present legislative and economic process is still fairly unpredictable.

Therefore, this analysis will start off on rather safe ground. The following Part II
will simply scrutinize the text of the SEA for any element which may refer to or
which may obviously have repercussions on the EC’s foreign trade relations. Part IT1
will then discuss the possible legal implications of the creation of the internal mar-
ket for trade relations after 1992. In Part IV further political and economic implica-
tions of the SEA for third countries will be outlined, while the final Part V will be
devoted to some thoughts on whether the SEA might serve as a model of world-wide
trade relations. Given the fast development in the direction of the internal market, a
number of questions and problems cannot be answered with certainty, leaving them
for more detailed analysis in future issues of this Journal.

II. The SEA - Its Missing Reference to Foreign Trade
Relations

The SEA intends to amend the three founding treaties of the European Communities
and to link the rather loosely-knit “European Political Cooperation” (EPC) to the

6  See MTN.TNC/7 (MIN) of 9 December 1988 (Montreal), in 1 World Trade Materials (January
1989) 5 and TNC 9 April 1989.

7 News of the Uriguay Round (NUR 027) of 24 April 1989, issued by the GATT-Secretariat.

8  Bulletin 10/1988, 1.2.1. and 12/1989, 1.1.10. and COM (88) 650 final of 17 November 1988,
9.
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Community’s institutional framework. To the unbiased reader, the amendments
could take the appearance of mere “window-dressing™: Art. 8A introduces the notion
of an “internal market”, replacing the well-established one of a “common market” in
Art. 2 of the original EEC Treaty. It is difficult to discern differences between these
two notions.? Consequently, the SEA only purports to realize under a new flag the
objectives which had already been set out in the founding treaties of 1951-57, by
setting a definite date for the completion of the “internal market”, i.e. 31 December
1992,10 and by streamlining the decision-making process, that is by opening the
field of harmonization to majority decisions in the Council (Art. 100A). A further
reform consists in conceding the European Parliament (EP) a greater influence
within the newly designed “procedure of cooperation” under Art. 149. And, finally,
the conclusion of treaties of accession and of “association” — whatever that means —
have become subject to the prior approval of the European Parliament.In addition,
the SEA explicitly confers new legislative powers on the Community: in the field
of economic and monetary cooperation, health and safety of workers, regional pol-
icy, research and technological development as well as environmental protection —
legislative areas in which the Community had already taken actions on the basis of
inherent powers or, more specifically, on the basis of Art. 235.

Clearly, the text of the SEA underlines the Member States’ introverted inten-
tions to achieve the internal market within the Community. No mention is made,
for example, of a reform of the Common Commercial Policy (CCP) under Art. 110
et seq., or of its various instruments which could be applied to protect the internal
market against third countries — with the exception of the amendment to Art. 28
which now empowers the Council, deciding by a qualified majority and no longer by
unanimity, to alter autonomously the Common Customs Tariff.

Yet, there are three explicit, albeit minor references to foreign relations. First,
the fifth paragraph of the preamble to the SEA refers to Europe’s responsibility to
speak with one voice and act in unity and solidarity in order to defend Europe’s
common interests. However, the preamble is not legally binding and may only help
the interpreter in construing the SEA. It obviously refers to the incorporation of the

9  See C. D. Ehlermann, ‘The Intemnal Market Following the Single European Act’, 24 CML Rev.
(1987), 361, 369.

10 In a Declaration annexed to the SEA the “Conference” concludes that the date of 31 December
1992 does not create an automatic legal effect. It will have to be seen whether the Court of Jus-
tice of the European Communities will ignore this Declaration when interpreting Art. 8 A for
the period after 1993. This Declaration cannot be considered an integral pan of the SEA. It has
not been signed and was not subject to formal ratification. At most the declaration can form
pan of the “context™ of the conclusion of the SEA in accordance with Ant. 31 of the Vienna
Convention on the Law of Treaties. In addition, Art. 31 SEA stipulates expressly that the Court
of Justice shall exercise jurisdiction only with regard to Tite II and Ant. 32 SEA. This does not
refer to the 20 declarations. For further discussion see Toth, ‘The Legal Status of the Declara-
tions annexed to the Single European Act.’, 23 CML Rev. (1986) 803, and D. Simon, ‘De
I'Acte unique au marché unique, 10 JDJ (1989) 265, 284.
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EPC, as the fifth paragraph of the preamble underlines the importance of maintain-
ing world peace and international security.

The incorporation in Art. 1(3) and Art. 30 SEA of the EPC may be considered a
second element which bears on relations with third countries: this incorporation,
however, does not add any new competence to the Community. It simply restates
existing practices which have been developed by the Member States outside the for-
mal structure of the EC Treaties. The relevant Art. 30 SEA is nevertheless likely to
generate more consistency in the EC’s external economic policy on the one hand and
the more comprehensive foreign policies agreed upon in the framework of the EPC
on the other hand - both branches being linked by the obligation of coherence in
Art. 30(5) SEA.I

‘The third clause relating to foreign relations is contained in Art. 130R(5) which,
in environmental matters, provides for a cooperation between the Community and
its Member States on the international level “within their respective spheres of
competence.” This cooperation is not meant to bar Member States from concluding
international agreements on their own (subpara. 2) as long as the Community has
not enacted legislation or concluded international agreements in the field of envi-
ronmental protection,!2

On the whole, the SEA does not change the CCP as it has developed under the
EEC Treaty. Since 1957, one of the primary objectives of the EEC Treaty has been
to contribute to the progressive abolition of all restrictions on international trade (cf.
6th paragraph of the preamble to the EEC Treaty). Art. 110(1) expressly mentions
the harmonious development of world trade. Since the end of the transitional period
on 1 July 1968, the EC has started to act on behalf of its Member States within the
framework of GATT and has concluded a number of GATT agreements.13 This gen-
eral orientation towards multilateral intemational cooperation has guided the Com-
munity in the negotiations during the Uruguay Round and was not reversed, redi-
rected or in any way revised by the text or the motives of the SEA.

Finally, the White Paper of 1985,14 in which the Commission laid down the
prospects for a true internal market (two years before the SEA came into effect!),

11 Sec V. Constantinesco, ‘Les compétences intenationales de la Communauté et des Etats mem-
bres & travers 1'Acte unique européen’, in P. Demaret (ed.), Relations extérieures de la Commu-
nawté européenne et du marché intérieur (1986) 63, at 70; Art. 30(12) SEA provides for a revi-
sion of the incorporation of the EPC into the SEA by the end of 1992. At present it is not pos-
sible to predict the outcome of such a revision.

12 The dividing line between powers still belonging to the Member States and those now held by
the EC is still unclear. The position taken in the text is shared , inter alia, by R. Kovar, Table
ronde de 1a Faculté de droit de Strasbourg sur ‘1'Acte unique’, 14 March 1986; see also Con-
stantinesco, supra note 11. . :

13 E.-U. Petersmann, *The EEC a3 a GATT Member — Legal Conflict between GATT Law and Euro-
pean Community Law’, in M. Hilf, F. Jacobs, E.-U. Petersmann (eds.), The European Commu-
nity and GATT (1986) 23.

14 Completing the Internal Market, White Paper from the Commission to the European Council,
14 June 1985, COM (85) 310 final.
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does not contain any reference to the CCP except for one short passage on the
Communities’ identity!5 which, however, could be understood as to give the
Community a more *“aggressive” approach vis-d-vis third countries. But in essence,
the White Paper should be understood as spelling out the legislative programme for
the completion of the “internal market.” The SEA does not refer explicitly to this
Paper, but the Conference of the EC Member States which concluded the SEA did
so in one of the many declarations contained in the Final Act.16

Bearing in mind the brevity of these isolated references to the Community’s ex-
ternal relations, the mere language of the SEA should hardly have caused so much
concem in many countries outside of the EC. The Community will continue to be
bound by its founding treaties and by its intemnational obligations which — according
to the doubtful, but widely accepted doctrine of the Court of Justice — take priority
over any act of secondary Community law.!7 How then could - judged by its actual
wording — the rather harmless SEA have come to be identified with the imagery of a
“Fortress Europe”? Would it not be more reasonable to leave the debate to
economists and politicians to come up with the final analysis of the external effects
of the internal market after 1 January 1993?

Such an approach would overlook a number of genuinely legal implications for
third countries which are inherent in the process of creating the intemal market under
the SEA. It is these indirect legal implications that shall be identified in the follow-
ing section.

III. The SEA’s Legal Implications for Third Countries

The completion of the internal market by the end of 1992 — and this does not appear
to be an unrealistic goal at present (July 1989)!8 — will have external effects on third

15 “Moreover the commercial identity of the Community must be consolidated so that our trading
partners will not be given the benefit of a wider market without themselves making similar
concessions” ,White Paper, supra note 14, para. 19.

16  OJ (1987) L 169724 (Declaration on Article 8A of the EEC Treaty).

17 This doctrine of priority is a.o. either based on Arn. 228(2). According to which agreements
shall be binding on the institutions of the Community or on the necessity of coherence as
Community, on its side, too has priority over national law. The relevant case law may be found
in the Schlater 9/73, [1973) ECR 1135, 1157, and International Fruit Company cases 21 -
24/72 [1972] ECR 1219; for further references see P. Briickner, in J.V. Louis, P. Briickner, Le
droit de la C wé éc ique europé , Vol. 12: Relations extérieures (1980) 183, as

-well as M. Schrdder, in H. Groeben et al., Kommentar zum EWG-Vertrag (3rd ed., Vol. 2)
(1983), An. 228, 27-30. The ECJ, however, has not explicitly stated as the questions of prior-
ity and has never annulled any rule of secondary Community law on the basis of a conflicting
rule of intemational treaty law. Thus the debate is still open: for a critical assessment see
Schroder and Hilf, *The Application of GATT within the Member States of the European Com -
munity’, in M. Hilf, F. Jacobs, E.-U. Petersmann (eds.) supra note 13, 153, 162 n. 40.

18 By July 1989, the Council and Commission have — each with increasing speed — adopted 159
acts of the some 300 legal acts listed in the White Paper of 1985; for an detailed overview see
Handelsblatt of 11-12 August 1989, No. 154, 10.

94



The Single European Act and 1992

third countries in at least five different areas which are related to (1) the internal
market without any internal frontiers, (2) the enlarged interal competences given to
the Community, (3) the more streamlined decision-making process, (4) the conclu-
sion of future treaties of association and accession and (5) the integration of the EPC
into the institutional framework of the EC.

1. The Internal Market

a) The Internal Market and ERTA: parallel external powers

In contrast to the CCP under Art. 110 et seq., which, according to the interpretation
of the Court of Justice,!? attribute an exclusive competence to the Community, the
EC has to rely on merely concurrent competences in most other legislative areas.
This rule applies also where matters coming within the scope of the Community’s
concurrent legislative powers concern relations with third countries. Applying the
principles developed in the ERTA case,2? as long as the Community does not use
its internal powers under the EEC Treaty, it is still possible for Member States to
exercise their foreign relations powers and enter into agreements with third countries
or international organizations. Conversely, once the EEC has enacted internal legis-
lation, the foreign relations power will have to be exercised by the EC as well.
Member States may then no longer interfere in the internal policy-making process
within the Community by concluding agreements with third countries whenever the
EC has made use of its competence exhaustively.2! The ERTA principles have,
however, been interpreted restrictively in the Court’s recent case-law?2 and still give
rise to controversy in interpreting the doctrine.

19 Donckerwolcke, case 41776, [1976] ECR 1921 at 1937.

20 Commission v Council (ERTA), case 22/70, [1971] ECR 796. For the most recent discussion
see Gilsdorf, ‘Poriée et délimitation des compétences communautaires en matitres politiques et
commerciales’, RMC (1989) 195 and the contributions of Lenaerts and Ehlermann to P. De-
maret (ed.) supra noe 11, 37 and 79.

21  For a deiailed discussion of the controversy over whether the EC’s powers have been used ex -
haustively or only selectively, leaving room for internal or external action by the Member
States, see Lenaents, ‘Les répercussions des compétences de la Communauté européenne sur les
compétences externes des Etats membres et la question de “preemption™, in P. Demaret (ed.)
supra note 11, at 37, 43; see also H.-J. Glaesner, ‘Les perspectives pour le développement futur
d’une politique étrangére européenne: quelques considérations juridiques’, in J. Schwarze (ed.),
The External Relations of the European Community, in Particular EC-US Relations: Contribu-
tions 10 an International Colloguium held in Florence on 26-27 May, 1988 (1989), 61, 63.

22 Bulk Oil, case 174/84 [1986] ECR 559, the Court upheld an internal quantitative restriction by
the UK conceming the export of oil to Israel. The Court held that the EC Isracl Agreement of
11 May 1975 had not ruled on that question and that the internal EC legislation on exports did
not apply to the export of oil (Council Regulation No. 2603/69, OJ (1969) L 324/25); see Le-
naents’ analysis, supra note 11, at 53, concluding that the Court opted for a case of “selective
exclusiveness” in the field of the CCP; in addition, see the Declamation annexed to the Final
Act to the SEA underlining the continuing validity of the ERTA doctrine. This Declaration
would not have been necessary if some of the Member States had not intended to limit the
scope of this principle at least with respect to the protection of the environment.
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The creation of the internal market depends upon the prior adoption of a mult-
tude of legislative acts stipulating common policies for the various sectors of eco-
nomic activities. Once this legislative programme has been adopted , the Commu-
nity will have become competent and responsible to deal with third countries and to
enter into binding agreements. As a result the international role of the Community
will be stronger by 1993 once the common policies necessary for the completion of
the internal market have been adopted. In conformity with the Community's obliga-
tion under the GATT, the internal rules on the trade in goods will have to be dealt
with separately from the trade in services, for which — so far — binding commit-
ments still have to be negotiated in the Uruguay Round.

b) The Free Movement of Goods

Much of the internal legislative programme has to do with the free movement of
goods (e.g. customs legislation, trade marks etc.). In principle, the implementation
of the internal market rules will not affect the conduct of the external CCP, as it is
laid down in the EEC Treaty — with at least one important exception which rclates
to Art. 115 EEC Treaty.

Under this Article the Commission can authorize Member States to take national
protective measures in order to ensure that the execution of measures of commercial
policy taken in accordance with the CCP is not obstructed by deflection of trade and
does not lead to economic difficulties in any Member State if the measures taken dif-
fer from each other.

Thus a great number of quantitative restrictions have been authorized to be ap-
plied at the internal border between the EC Member States. The continuation of
such national quantitative restrictions will be incompatible with the disappearance of
physical, technical, financial and fiscal frontiers between the Member States. Conse-
quently, the Commission is intent on putting an end to the system of authorized na-
tional measures. Since the entry into force of the SEA, the Commission has already
succeeded in reducing the number of authorizations given under Art. 115.23 At the
end of 1988 there were still national restrictions in force which concerned 22 sensi- -
tive gx;oducts (two-thirds of which were textiles) imported from some thirty coun-
tries.

23  In 1979, there were still 260 national measures in force out of which 3/4 referred 1o textiles. In
1987, the Commission still authorized 157 measures: for further details see Cova, ‘1992 et les
pays tiers’, RMC (1988) 430, and Mattera, ‘L'achévement du marché intérieur et ses implica-
tions sur les relations extéricures’, in P. Demaret (ed.) supra note 11, 201, 212. An even more
restrictive policy has been announced by the Commission’s Decision (EEC) 87/433 of 22 July
1987 on surveillance and protective measures which Member States may be authorized to take
pursuant to Article 115 of the EEC Treaty, OJ (1987) L 238/26.

24 More details are given in C. Neme, 1992 et la clause de I'Anicle 115: A Quand une politique
commerciale commune?’, RMC (1988) 578.
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