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Abstract
Unlike any previous case, the Lockerbie affair has raised questions about the nature and
extent of the Security Council’s powers under Chapter VII of the UN Charter. Due to the
recent surrender of the suspects in the 1988 Lockerbie bombing, the International Court of
Justice may no longer be in a position to pronounce itself on the validity of the resolutions
adopted by the Council in this matter. However, the question of whether Security Council
resolutions can be subjected to judicial review by the Court remains of crucial importance for
the constitutional system of the United Nations. The article reviews the Court’s orders and
judgments in the Lockerbie cases and assesses the circumstances under which judicial review
might occur in the context of the UN system. The article then turns to the substantive
questions left unanswered by the Court, focusing on three main issues: the binding nature of
the UN Charter for the Council; the nature and extent of the Council’s power of determination
under Article 39 of the Charter; and the Council’s position with respect to general
international law. Overall, the article proposes a textual approach to Article 39, the wording
of which contains all the necessary elements for a workable delimitation of the Council’s
powers.

1 Introduction
On 5 April 1999, two Libyan nationals accused by the United States and the United
Kingdom of being responsible for the 1988 bombing of Pan Am flight 103 over
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Lockerbie, Scotland, arrived for trial in the Netherlands.1 The surrender of the
suspects, who are to be tried by a Scottish court established for this purpose in the
Netherlands, has brought a temporary close to a dispute that has continued for almost
eight years. At the same time, the Security Council suspended the sanctions it had
imposed on Libya under Chapter VII of the UN Charter with Resolutions 748 (1992)
and 883 (1993) to secure the surrender of the suspects.2 This diplomatic solution
averted a potential conflict between the UN Security Council and the International
Court of Justice. In parallel cases brought against the United Kingdom and the United
States in 1992, Libya had asked the Court to declare that the requests for the
surrender of the suspects were in violation of Libya’s rights under the 1971 Montreal
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation.3

Despite the fact that these applications ran counter to the intention of the Security
Council resolutions, the Court, in two judgments of 27 February 1998, rejected the
preliminary objections raised by the United Kingdom and the United States and found
that it had jurisdiction to entertain the cases.4 The implication of this decision was that
at the stage of the merits, the Court would have to take a position on the effect of the
resolutions on the Libyan applications. This raised the possibility that for the first time
in its history, the Court might have to exercise a form of judicial review over
resolutions adopted under Chapter VII of the UN Charter.

The Lockerbie cases have provoked a lively debate on the limits of the Security
Council’s powers, and on the question of how these limits could be enforced.5 Despite
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the apparent solution of the Lockerbie dispute,6 this question remains of considerable
interest for the constitutional system of the United Nations. Under Article 24 of the
Charter, the Council is entrusted with the ‘primary responsibility for the maintenance
of international peace and security’. It enjoys broad powers under Chapter VII of the
Charter, which include the imposition of non-military sanctions and other measures
for the maintenance of international peace and security. The political significance of
the Council’s powers also remains undiminished. Although the Council’s level of
activity has subsided somewhat compared to the first half of the 1990s,7 there has
been no return to the state of paralysis of the Cold War period. Depending on the
political circumstances prevailing in each specific case, the Council can be expected to
take an active stance in international conflicts in regions all over the world. It is
therefore likely that Lockerbie will not have been the last challenge to the validity of
Security Council resolutions adopted under Chapter VII of the Charter.

For these reasons, the present article will examine the question of whether and to
what extent the International Court is entitled to subject Security Council resolutions
adopted under Chapter VII to judicial review. In this context, special attention shall be
given to the Court’s orders and judgments in the Lockerbie cases, which will be
reviewed in Section 2. The following section will examine the possibilities for judicial
review within the context of the United Nations system (Section 3). Section 4 will turn
to the questions of jurisdiction and admissibility, and will examine the Court’s recent
judgments in this respect. Finally, the article will address some of the issues regarding
the validity of Security Council resolutions that the Court would have had to resolve at
the merits stage of the proceedings, with special attention being given to the Council’s
power of determination under Article 39 of the Charter (Section 5).
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2 The Lockerbie Cases before the International Court of
Justice
On 21 September 1988, a bomb exploded on board Pan Am flight 103 from London to
New York over Lockerbie, Scotland.8 The explosion caused the plane to crash, killing
all 259 people on board and 11 on the ground. After lengthy investigations, the
United Kingdom and the United States concluded that the bomb had been placed on
the plane by two Libyan nationals alleged to have acted as agents of the Libyan
government. In a joint declaration of 27 November 1991, the British and American
governments demanded that Libya surrender the two suspects for trial in the United
States or the United Kingdom.9

When Libya refused to surrender the suspects, the Security Council adopted
Resolution 731 of 21 January 1992. This resolution, which had the character of a
non-binding recommendation, asked Libya to comply with the request made by the
British and American governments, including the call for the surrender of the two
suspects. On 3 March 1998, while the matter was still pending before the Security
Council, Libya, based on Article 14 of the Montreal Convention, filed an application
asking the International Court to find that it had complied with all of its obligations
under the Montreal Convention, that the United Kingdom and the United States were
in violation of their obligations under that Convention, and that they were obliged to
desist from the use of any force or threats against Libya.10

A The Orders of 14 April 1992

On the same day that the applications were filed, Libya also submitted a request for the
indication of the following provisional measures:11

(a) to enjoin the United States from taking any action against Libya calculated to coerce or
compel Libya to surrender the accused individuals to any jurisdiction outside of Libya; and
(b) to ensure that no steps are taken that would prejudice in any way the rights of Libya with
respect to the legal proceedings that are the subject of Libya’s application.
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Provisional Measures, supra note 10, at 158 (Judge Bedjaoui, dissenting); at 180 (Judge Weeramantry,
dissenting); at 193 (Judge Ajibola, dissenting).
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On 31 March 1992, three days after the closing of the hearings on the request for
provisional measures, the Security Council, acting under Chapter VII of the Charter,
adopted Resolution 748. In this resolution it determined ‘that the failure by the Libyan
Government to demonstrate by concrete actions its renunciation of terrorism and in
particular its continued failure to respond fully and effectively to the requests in
resolution 731 (1992) constitute a threat to international peace and security’, and
decided that Libya had to comply with the requests expressed in the joint declaration
of the British and American Governments. In the case of non-compliance, the Security
Council would impose sanctions on Libya that included an embargo on air travel to
and from Libya and an arms embargo. Despite the fact that Resolution 748 had been
adopted after the filing of the application, the Court decided to take the resolution into
account in its decision.12 On this basis, the Court dismissed the application in only a
few sentences. It held that the parties were obliged to accept and carry out Security
Council resolutions in accordance with Article 25 of the Charter, and that this
obligation prima facie also applied to Resolution 748 (1992).13 For this reason, the
Court considered the rights of Libya under the Montreal Convention as inappropriate
for protection by means of provisional measures. While thus declining the Libyan
request for provisional measures, the Court also pointed out that this decision did not
prejudice its position on other questions it might be called to decide upon at a later
stage of the proceedings.14

The Court’s refusal to grant the provisional measures requested by Libya as such
was not controversial among the judges.15 This is hardly surprising, given that the
measures requested by Libya would have been diametrically opposed to Resolution
748 (1992). In fact, it is hard to see how the Court could have resolved the complex
issue of judicial review of the Security Council in the context of hearings on temporary
relief.16 Accordingly, the Court carefully avoided taking any position on the issue of
judicial review of Security Council resolutions. In their individual opinions, the
Members of the Court took an equally cautious approach.17 Judge Lachs stated that
the Court had to respect the binding decisions of the Security Council, but did not
specify whether this would preclude an examination of their validity at the merits
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stage.18 Judge Bedjaoui doubted that the Court could question the Council’s authority
to qualify international situations under Chapter VII of the Charter, but expressed
discomfort with the fact that ‘the horrific Lockerbie bombing should be seen today as
an urgent threat to the peace when it took place over three years ago’.19 Judge
Weeramantry first examined possible limits to the powers of the Council, but then
concluded that the determination under Article 39 of the Charter is one ‘entirely
within the discretion of the Council’.20 The degree of uncertainty that reigned in the
Court, however, is best illustrated by the unusually doubting questions of Judge
Shahabuddeen:21

The question now raised . . . is whether a decision of the Security Council may override the legal
rights of States, and, if so, whether there are any limitations on the power of the Council to
characterize a situation as one justifying the making of a decision entailing such consequences.
Are there any limits to the Council’s powers of appreciation? In the equilibrium of forces
underpinning the United Nations within the evolving international order, is there any
conceivable point beyond which a legal issue may properly arise as to the competence of the
Security Council to produce such overriding results? If there are any limits, what are those
limits, and what body, if other than the Security Council, is competent to say what those limits
are? If the answers to these delicate and complex questions are all in the negative, the position
is potentially curious. It would not, on that account, be necessarily unsustainable in law; and
how far the Court can enter the field is another matter.

B The Judgments of 27 February 1998

On 27 February 1998, almost six years after the filing of the applications, the Court
finally reached a decision on the preliminary objections raised by the respondents. In
the meantime, with Resolution 883 of 11 November 1993, the Security Council had
repeated its finding that Libya’s refusal to extradite the suspects constituted a threat to
the peace, and further tightened the sanctions.22 During the course of the proceedings,
Libya had also modified its submissions, which in their final form asked the Court to
adjudge and declare as follows:23

(a) that the Montreal Convention is applicable to this dispute;
(b) that Libya has fully complied with all of its obligations under the Montreal Convention and
is justified in exercising the criminal jurisdiction provided for by that Convention;
(c) that the United Kingdom has breached, and is continuing to breach, its legal obligations to
Libya under Article 5, paragraphs 2 and 3, Article 7, Article 8, paragraph 3, and Article 11 of
the Montreal Convention;
(d) that the United Kingdom is under a legal obligation to respect Libya’s right not to have the
Convention set aside by means which would in any case be at variance with the principles of
the United Nations Charter and with the mandatory rules of general international law
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27 Lockerbie, Preliminary Objections (Libya v. United States), supra note 4, at para. 26.
28 Ibid, at para. 34.
29 Ibid, at para. 36.
30 Ibid, at para. 24.

prohibiting the use of force and the violation of the sovereignty, territorial integrity, sovereign
equality and political independence of States.

Both respondents raised preliminary objections against the Libyan application,
arguing that the Court lacked jurisdiction to deal with the claims and that the claims
were inadmissible.24 In particular, the respondents argued that the jurisdiction of the
Court could not be based on Article 14 of the Montreal Convention,25 since there was
no dispute concerning the interpretation or application of that Convention.26 In
particular, the respondents argued that none of the provisions of the Montreal
Convention cited by Libya imposed any obligations on them that could have been
violated by their request for the surrender of the alleged offenders.27 Concerning the
Libyan submission (d), the respondents objected that it was not for the Court to ‘decide
on the lawfulness of actions which were in any event in conformity with international
law, and which were instituted by the Respondents to secure the surrender of the two
alleged offenders’.28 Finally, the respondents contended that the rights claimed by
Libya could not be exercised because they were superseded by Resolutions 748 (1992)
and 883 (1993). According to the respondents, the only dispute which existed was
one between Libya and the Security Council, which did not fall under Article 14 of the
Montreal Convention.29

The Court rejected these objections and found that it had jurisdiction. It held that
since the parties differed on the question of whether the destruction of the Pan Am
aircraft was governed by the Montreal Convention, a dispute concerning the
interpretation and application of this Convention existed.30 Moreover, the Court found
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36 Ibid, at para. 40.
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that a specific dispute existed regarding the interpretation of Articles 731 and 1132 of
the Montreal Convention.33 Regarding the Libyan submission (d), it argued that it was
for the Court to decide ‘on the lawfulness of the actions criticized by Libya, in so far as
those actions would be contrary to the provisions of the Montreal Convention’.34

Finally, the Court also dismissed the objection regarding the effect of Resolutions 748
(1992) and 883 (1993) on the grounds that since these resolutions had been adopted
after the filing of the application, they could not affect the jurisdiction of the Court.35

Regarding the admissibility of the Libyan application, the respondents argued that
the dispute was now governed by decisions of the Security Council which superseded
any rights that Libya might have enjoyed under the Montreal Convention, and that as
a consequence the Libyan application was inadmissible.36 Alternatively, the respon-
dents argued that the Libyan application had been rendered ‘without object’ or had
become ‘moot’ as a consequence of the resolutions.37 Regarding the first objection, the
Court held that the only relevant date for determining the admissibility of the
application was the date of its filing. Since Resolutions 748 (1992) and 883 (1993)
had been adopted after that date, they consequently could not affect the admissibility
of the application. As for Resolution 731 (1992), which had been adopted before the
date of filing, it could not be an impediment to admissibility because it was a mere
recommendation without binding effect.38 Concerning the issue of mootness, the
Court did not decide on the substance of this objection. However, it found that such a
decision would require the discussion of many complicated issues relating to the
subject-matter of the case, in particular the legal effect of the Security Council
resolutions on the rights of Libya. For this reason, the Court found that the objection
had the character of a defence on the merits, with which it was ‘inextricably
interwoven’. Accordingly, the Court found that the objection was not of an
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429.

‘exclusively preliminary character’ within the meaning of Article 79(7) of the Rules of
Court,39 and therefore had to be considered at the stage of the merits.40

These findings of the Court were the subject of criticism from some of its Members.
President Schwebel, Judge Oda and Judge ad hoc Jennings41 disagreed with the
majority on the existence of a dispute within the meaning of Article 14 of the Montreal
Convention.42 These three judges as well as Judge Herczegh also disagreed with the
majority on the admissibility of the application. A minority of six judges,43 finally, held
the opinion that the objection concerning the mootness of the Libyan application
should not have been joined to the merits, but should have been treated at the
preliminary stage.

Overall, the approach of the majority of the Court in the 1998 judgments can be
described as extremely cautious. Similar to its position in 1992, the Court carefully
limited itself to the resolution of only those issues for which a decision could not
possibly have been avoided at the preliminary stage; all other issues were left for
decision at the merits stage. As a consequence of this approach, many questions
surrounding the issue of judicial review of Security Council resolutions were dealt
with only by implication or were left completely open. An attempt to shed some more
light on these issues shall be made in the following sections.

3 Judicial Review and the UN Charter
The question of whether the Court may examine the legality and validity of Security
Council resolutions raises difficult issues regarding the role and function of the Court
in the system of the United Nations. Despite the fact that the Court, according to
Article 92 of the Charter, is the ‘main judicial organ’ of the United Nations, it has not
been endowed with competences similar to those of a national constitutional court. As
a consequence, it has frequently been said that the Court does not possess ‘powers of
judicial review’ or ‘appellate jurisdiction’ over the political organs of the United
Nations.44 In his dissent from the majority in the Lockerbie judgments, President
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45 Lockerbie, Preliminary Objections (Libya v. United States), supra note 4, diss. op. President Schwebel, at
7–13.

46 Lockerbie, Preliminary Objections (Libya v. United Kingdom), supra note 4, diss. op. Judge ad hoc Jennings,
at 10. Similar views were also expressed by the United Kingdom in the Lockerbie case; cf. CR 97/17, at
para. 5.43–5.52 (Lord Hardie).

47 At San Francisco, certain proposals were debated on whether to confer on the Court a power to review
decisions of the Security Council. Cf. on this Watson, supra note 5, at 8–11.

48 On this, see Martenczuk, supra note 5, at 66–70; R. B. Russell and J. E. Muther, A History of the United
Nations Charter (1958) at 925–927.

49 Report of Special Subcommittee of Committee IV/2 on the Interpretation of the Charter, 13 UNCIO (1945) at
831–832.

Schwebel, examining the drafting history of the Charter and the jurisprudence of the
Court, stressed that the Court did not possess powers of judicial review, and in
particular could not ‘overrule or undercut decisions of the Security Council’ based on
Chapter VII of the Charter.45 Similarly, Judge ad hoc Jennings argued that since the
Court did not possess powers of judicial review, it could not ‘substitute its own
discretion for that of the Security Council’.46

However, it is questionable whether such far-reaching conclusions can be derived
from the Charter and its history. This depends primarily on what meaning is attached
to the expression ‘powers of judicial review’. If this expression is understood as a
reference to specific means or procedures by which decisions of the United Nations
political organs could be subjected to the scrutiny of the Court, then it is indeed true
that the Charter does not foresee any such powers.47 However, this would not
necessarily mean that the Charter precludes the Court from examining the validity of
the decisions of the political organs of the UN, should such a question arise in
proceedings duly brought before the Court. The power to interpret the UN Charter was
the subject of intensive discussions at the San Francisco conference.48 In a
Subcommittee report on the interpretation of the Charter, the drafters of the report
advised against a special provision on the competence to interpret the Charter.
However, the report went on to say that the Member States were free to determine the
interpretation of the Charter in a number of ways, including by reference to the
International Court of Justice:49

If two member states are at variance concerning the correct interpretation of the Charter, they
are of course free to submit the dispute to the international Court of Justice as in the case of any
other treaty. Similarly, it would always be open to the General Assembly or the Security
Council, in appropriate circumstances, to ask the international Court of Justice for an advisory
opinion concerning the meaning of a provision of the Charter. Should the General Assembly or
the Security Council prefer another course, an ad hoc committee of jurists might be set up to
examine the question and report its views, or recourse might be had to a joint conference. In
brief, the members or the organs of the organization might have recourse to various expedients
in order to obtain an appropriate interpretation. It would appear neither necessary nor
desirable to list or to describe in the Charter the various possible expedients.

The drafters of the Charter thus followed what could be called a ‘decentralized’
approach to Charter interpretation. It does not appear, therefore, that it was the
intention of the Charter to preclude the examination of the validity of decisions of the
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UN political organs, for instance when this validity is relevant to the decision of a
dispute between two UN Member States. The Court’s jurisprudence seems to have
followed similar lines, as can be seen from the Court’s 1970 opinion in the Namibia
case:50

Undoubtedly, the Court does not possess powers of judicial review or appeal in respect of the
decisions taken by the UN organs concerned. However, in the exercise of its judicial function
and since objections have been advanced the Court, in the course of its reasoning, will consider
these objections before determining any legal consequences arising from those resolutions.

The fact that an examination of the validity of a decision relevant to a case before
the Court is indispensable for the exercise of the judicial function of the Court was
stressed in the separate opinion of Judge Onyeama:51

The Court’s powers are clearly defined by the Statute, and do not include powers to review
decisions of other organs of the United Nations; but when, as in the present proceedings, such
decisions bear upon a case properly before the Court, and a correct judgment or opinion could
not be rendered without determining the validity of such decisions, the Court could not
possibly avoid such determination without abdicating its role of a judicial organ. . . . I do not
conceive it as compatible with the judicial function that the Court will proceed to state the
consequences of acts whose validity is assumed, without itself testing the lawfulness of the
origin of those acts.

This also seems to have been the Court’s approach in the Lockerbie cases, where the
lack of a power of judicial review was not even mentioned as a possible objection to the
jurisdiction of the Court.52 Neither the Charter nor the jurisprudence of the Court
would therefore support the claim that the Court is generally prevented from
examining the validity of decisions of the UN political organs, including the Security
Council, where such decisions have a bearing on a case before the Court. To this
extent, it can be said that the Court may subject the resolutions of the Security Council
to ‘judicial review’. However, this review is implicit in the exercise of the judicial
function of the Court; it does not constitute an independent ‘power of judicial review’.

To the exercise of this incidental review function, it has sometimes been objected
that since the Council could not be a party to such proceedings before the Court, any
judgment adopted by the Court would not be binding on the Council under Article 59
of the Statute.53 It is true that the judgments of the Court do not have binding force for
the political organs of the United Nations.54 However, this fact does not constitute a
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compelling reason against the exercise of the Court’s review function.55 The inherent
limitations of an incidental review function do not render this form of review useless.
In the absence of direct mechanisms of review, incidental review may be the only way
in which an authoritative and impartial interpretation of the law can be obtained.
This does not exclude the fact that there might be disagreement over the effect of a
judgment finding a Council resolution to be invalid. However, this situation is not
fundamentally different from the case of advisory opinions, which also do not have
binding force on the political organs of the United Nations, but have generally been
respected due to the judicial authority and impartiality of the Court. For the same
reason, it is not likely that a judgment of the Court that found the Council to have
exceeded its powers in a particular instance would be taken lightly by the political
organs of the United Nations or the international community in general.

4 Questions of Jurisdiction and Admissibility
In the context of contentious cases,56 any form of judicial review that the Court might
exercise over resolutions of the Security Council is merely incidental in nature. For
this reason, the question of judicial review could only arise if the Court has jurisdiction
over the case before it, and if the application is otherwise admissible. The Lockerbie
cases have illustrated some of the possible objections that might be raised on
jurisdiction and admissibility in cases involving questions of judicial review.

A Justiciability

Disputes that involve questions concerning the legality of Security Council resolutions
adopted under Chapter VII of the Charter tend to be of a highly political nature.
Traditionally, it has been discussed whether such politically charged disputes are
justiciable, and in particular whether they are legal disputes within the meaning of
Article 36 of the Statute of the Court.57 This issue received particular attention with
respect to the Court’s decision in the Nicaragua case, where some critics argued that
the Court had been drawn into a political rather than a legal conflict.58 However, the
Court in its constant jurisdiction has never upheld objections based on considerations
of justiciability. In the Aegean Sea Continental Shelf case, the Court rightly pointed out
that the political nature of a dispute could not be an obstacle to its jurisdiction, since to
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some extent all disputes between states are of a political nature.59 Both in the Teheran
Hostages case and the Nicaragua case, the Court therefore declared the ‘larger political
context’ of the dispute to be irrelevant for the question of jurisdiction.60 In more recent
decisions, the Court did not even consider justiciability as a possible obstacle to its
jurisdiction. Despite the undeniably strong political implications of the Bosnia case,
the Court found that there was a legal dispute and that it accordingly had
jurisdiction.61 In the Lockerbie cases, none of the respondents directly raised the
question of justiciability, and the Court consequently did not address the question.
However, in his separate opinion, Judge Kooijmans emphasized that the fact that a
dispute has political overtones does not act as a bar to the Court’s jurisdiction.62 It
must be concluded that any dispute brought before the Court is justiciable, regardless
of what political overtones it may have. As a consequence, justiciability could not act
to prevent the judicial review of Security Council resolutions by the Court.

B The Basis of Jurisdiction

The Court’s jurisdiction in contentious cases may be established in two ways: either
through the acceptance of the compulsory jurisdiction of the Court according to
Article 36(2) of the Statute,63 or by agreement of the parties according to Article 36(1)
of the Statute. In the latter case, the agreement may be either concluded ad hoc, or it
may be contained in the form of a compromisory clause in an international treaty
between the parties. In either case, the jurisdiction of the Court extends only to the
issues covered by a jurisdictional link between the parties. This means that the Court
may proceed to the examination of the validity of a Security Council resolution only
where this examination is necessary for the decision of a dispute that falls under a
valid title of jurisdiction between the parties.

The determination of the basis of jurisdiction caused considerable difficulty for the
Court in the Lockerbie case. Article 14 of the Montreal Convention, on which Libya had
to rely for lack of a more general title of jurisdiction, covers only disputes concerning
the interpretation or application of the Montreal Convention. However, it is
questionable whether there was such a dispute between the parties with respect to the
interpretation of any of the various provisions of the Montreal Convention cited by
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Libya.64 Article 7,65 with respect to which the Court held a dispute to exist, contains an
obligation of the state in which the alleged offender is found to submit the case to its
competent authorities for prosecution, unless it decides to extradite the alleged
offender. At first sight, this provision would impose an obligation only on Libya and
not on the United Kingdom or the United States, and could therefore not form the basis
of Libya’s claims. A contrary view could only be reached if it were assumed that Article
7 implicitly recognizes the right of Member States not to extradite alleged offenders
found on their territory.66 However, this would seem to be an extensive construction
of the Montreal Convention, which would be particularly problematic in cases where
the supposed offenders are alleged to have acted as officers of the prosecuting state. As
for Article 11,67 the other provision cited by the Court as being in dispute between the
parties, a dispute could potentially exist regarding the Libyan allegation that it had not
received the assistance it requested from the authorities of the United Kingdom and
the United States. However, this claim was clearly not central to the Libyan
application. In particular, it would not have led to an occasion for the judicial review
of the resolutions of the Security Council, and therefore not have provided Libya with
the relief it was seeking.

Equally doubtful is the Court’s overall finding that there existed a ‘general dispute’
on whether the Lockerbie incident is governed by the Montreal Convention.68 The
question is not whether the Montreal Convention as a whole could be applied to a
situation, but which of its provisions are disputed between the parties.69 For the same
reason, the Libyan assertion of its ‘right not to have the Convention set aside’70 is
merely begging the question of whether any of the provisions of the Montreal
Convention are actually in dispute between the parties.71 Overall, the opinion of the
majority concerning the basis of jurisdiction arguably constitutes the weakest part of
the Lockerbie judgments. However, it is not clear whether the Court really meant to
decide that the Montreal Convention is applicable to the case. The judgment left open
the possibility that at the stage of the merits, the majority of the Court might reach the
conclusion that none of the provisions of the Montreal Convention have been violated
by the respondents, in which case no further examination of the validity of the
Security Council resolutions would be necessary.

On the other hand, should Article 7 of the Montreal Convention be construed so as
to guarantee Libya a right not to surrender the alleged offenders, then a conflict would
exist between Article 7 and Security Council Resolutions 748 (1992) and 883 (1993),
which require the surrender of the suspects. In this case, the Court would have had to
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decide which obligation should prevail, and this would have made an examination of
the validity of the resolutions inevitable. Some judges of the Court have suggested that
such an examination might cause the Court to overstep the boundaries of its
jurisdiction under Article 14.72 However, the Court could not rule on the existence of
the rights of Libya under the Montreal Convention while leaving the question of the
effect of the Security Council resolutions unanswered. As was already stated by Judge
Onyeama in the Namibia case,73 in the exercise of its judicial function, the Court would
have to resolve all the legal questions pertaining to the dispute before it. Therefore, in
conjunction with an extensive interpretation of Article 7, Article 14 of the Montreal
Convention could have formed the jurisdictional basis for judicial review of Security
Council Resolutions 748 (1992) and 883 (1993).

C Admissibility

As the Lockerbie cases have illustrated, in cases which involve the validity of Security
Council resolutions adopted under Chapter VII of the Charter, the admissibility of the
application is also likely to become an issue. In particular, objections to admissibility
may relate to the relationship between the Court and the Security Council, and to the
effect of Security Council resolutions on the subject-matter of the case.

1 Court and Council

According to Article 24(1) of the Charter, the Security Council is charged with
‘primary responsibility’ for the maintenance of international peace and security. If a
case before the Court involves questions regarding the validity of Security Council
resolutions adopted under Chapter VII of the Charter, it would necessarily have a
bearing on the maintenance of international peace and security. The question could
therefore arise whether the ‘primary responsibility’ of the Council is exclusive in
nature, so as to exclude a role for the Court in cases involving the maintenance of
international peace and security.74

However, there is nothing in the Charter to suggest that the competences of the
Security Council would be exclusive of those of the Court. Like the Council, the Court is
a main organ of the United Nations devoted to the objective of international peace and
security.75 It would therefore be surprising if the Court were to be excluded from
contributing to this most important objective of the United Nations. The Court has
also consistently rejected any objections that were designed to deny its role in the
maintenance of international peace and security. In the Nicaragua judgment, the
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Court explicitly stated that the Council’s primary responsibility under Article 24 of the
Charter was not exclusive in nature; it characterized the functions of the Council and
the Court as ‘separate but complementary’.76 In fact, any other interpretation would
risk introducing the notion of justiciability through the back door and therefore would
have to be rejected. Equally, there is no rule that would prohibit simultaneous
proceedings before Court and the Council.77 Even if the Council is seised of an affair
and acting under Chapter VII of the Charter, the Court is not prevented from
exercising its judicial function. In particular, Article 12 of the Charter, which prevents
the General Assembly from issuing recommendations while the Security Council is
seised of a matter, does not apply to the Court. According to the jurisprudence of the
Court, parallel proceedings before the Court and the Council therefore do not
constitute an obstacle to the exercise of the jurisdiction of the Court.78 In the Lockerbie
cases, the respondents did not explicitly raise the issue, but instead relied on the effect
of Resolutions 748 (1992) and 883 (1992). However, the Court’s rejection of these
objections would appear to confirm by implication that simultaneous proceedings
before the Council do not deprive the Court of jurisdiction.79

2 The Effect of the Security Council Resolutions

Much more controversial in the Lockerbie judgments was the effect of Resolutions 748
(1992) and 883 (1993), both of which the Council had adopted acting under Chapter
VII after the filing of the proceedings. Both respondents had repeatedly cited the
resolutions in their preliminary objections, claiming that the resolution had rendered
the Libyan objection inadmissible, ‘without object’, or ‘moot’.80 On the one hand, the
Court held that the resolutions could not have rendered the applications inadmissible,
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as they had been adopted after the date of filing of the applications.81 On the other
hand, it considered that the applications might have been rendered moot by the
resolutions, but joined this issue to the merits as being ‘not of an exclusively
preliminary character’82 within the meaning of Article 79 of the Rules of Court.83

This treatment of the objections by the Court is slightly confusing, if not
contradictory. It is not clear why the Court would first rely on the date of filing in order
to dismiss the objection to admissibility, and then join essentially the same argument
to the merits as not being of an ‘exclusively preliminary character’. However, the
main question is in fact whether the effect of the Security Council resolutions is a
question that can be dealt with at the preliminary stage at all. The Security Council,
even when acting under Chapter VII of the Charter, is not a judicial organ capable of
adopting final decisions on the rights of the parties; unlike the decisions of judicial
organs, its decisions are therefore not entitled to res iudicata effect.84 It is not obvious
for what other reason the resolutions could affect the admissibility of the appli-
cations.85 In particular, it does not appear that the resolutions would have rendered
the Libyan applications without object or moot. It is true that the Court has
occasionally acknowledged that events subsequent to the filing of the application may
render an application moot and therefore inadmissible.86 However, the cases in which
mootness was an issue involved constellations in which, due to factual developments,
the relief sought by the applicant had been rendered useless, and the application had
thus become without interest for the applicant. In Northern Cameroons, for instance,
the application was found moot because the Trusteeship agreement whose interpret-
ation was at issue had already been terminated and could therefore no longer have
any legal effects.87 In the Nuclear Tests case, the Court found the application to have
become without interest to the applicant because of a unilateral declaration on the
part of the respondent not to carry out further tests, which the Court considered to be
legally binding.88 These cases are not comparable to the situation in the Lockerbie case.
Libya did retain a genuine interest in the resolution of the dispute it had submitted to
the Court. The potential effect of the Security Council resolutions was merely that they
might have superseded the rights Libya was claiming, thereby depriving the Libyan
application of its legal foundation. This, however, is not a question of admissibility, but
one of the merits.

This result is also supported by considerations of judicial economy. The purpose of
preliminary objections is to prevent the Court from entering into protracted debates
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on the merits before the questions of jurisdiction and admissibility have been settled.89

A discussion of the validity of the resolutions would have drawn the Court into one of
the most difficult debates possible. The Court was therefore justified in postponing
consideration of the question to the merits. The reason, however, is not that the
objection was not of an ‘exclusively preliminary character’, but rather that it was not
of a preliminary character at all.90

5 The Validity of Chapter VII Resolutions
The central problem of the Lockerbie cases, which the Court left to be resolved at the
merits stage, is under what circumstances, if any, the Court could consider a Security
Council resolution adopted under Chapter VII of the Charter as invalid. An answer to
this question involves extremely delicate considerations regarding the nature and
extent of the Council’s powers under the Charter. The following section will merely
attempt to suggest some possible solutions to three important issues the Court would
have to address in any case involving judicial review of the Security Council acting
under Chapter VII of the Charter: first, the relationship of the Council to the UN
Charter; second, the nature and extent of the Council’s power of determination under
Article 39 of the Charter; and finally, the Council’s position with respect to general
international law.

A The Council and the Charter

The Security Council was established by the United Nations Charter, which is a
multinational treaty. Therefore, the starting point of the discussion is the assumption
that the Security Council, like the organ of any other international organization,91 is
bound by the Charter, and that a resolution adopted in violation of the provisions of
the Charter would be ultra vires and invalid. However, for the Security Council, this
contention has not always been accepted. Generally, the objections to the Charter as a
standard for the judicial review of Security Council resolutions seem to have their
origin in the specific functions of the Security Council within the system of collective
security of the United Nations.92 Under Chapter VII of the UN Charter, only the
Security Council may impose binding non-military sanctions and authorize measures
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of collective security in the event of any threat to the peace, breach of the peace, or act
of aggression. However, the Council’s powers depend on the acceptance of their
obligations by the UN Member States. It could be argued that if Member States were
allowed to question the validity of Security Council resolutions, they would be
provided with an easy excuse for not complying with their obligations under the
Charter. Accordingly, various solutions have been suggested which would limit the
binding force of the Charter for the Council. These suggestions, which would at the
same time constitute the ‘standard of judicial review’ for the Court, will be examined
subsequently.

1 Authoritative Interpretation of the Charter

Challenges by Member States to the authority of the Security Council could be
precluded entirely if the interpretation of the provisions of the Charter by the Council
were regarded as authoritative. Such an approach would result in a ‘compétence de la
compétence’ of the Council,93 and exclude any possibility for the review of Security
Council resolutions by the Court. Radical as such a solution might appear, it is not
necessarily excluded by international law. The rule of law is still not a binding
principle in international relations and organizations.94 As a consequence, the UN
Member States could have attributed an exclusive competence to a political organ like
the Security Council.95

However, the question is whether they had intended to do so. According to Article
25 of the Charter, ‘[t]he Members of the United Nations agree to accept and carry out
the decisions of the Security Council in accordance with the present Charter.’ The
wording of this provision is ambiguous, since the words ‘in accordance with the
present Charter’ could be read so as to refer to either the obligations of the Member
States or the decisions of the Council.96 Some authors have argued that they should be
understood to refer to the obligations of the Member States only, as otherwise they
would constitute an invitation to challenge the authority of the Council.97 However,
the ambiguous wording of Article 25 would not seem to allow such a far-reaching
conclusion,98 nor do the travaux préparatoires of the Charter support an absolute
prerogative of the Council in the interpretation of the Charter. In the Subcommittee
Report on interpretation of the Charter, the problem of possible conflicts of
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interpretation between the organs and the Member States of the United Nations was
addressed as follows:99

In the course of the operation from day to day of the various organs of the Organization, it is
inevitable that each organ will interpret such parts of the Charter as are applicable to its
particular functions. This process is inherent in the functioning of any body which operates
under an instrument defining its functions and powers. . . . Accordingly, it is not necessary to
include in the Charter a provision either authorizing or approving the normal operation of this
principle. . . . It is to be understood, of course, that if an interpretation made by any organ of the
Organization . . . is not generally acceptable it will be without binding force.

In this report, the Subcommittee clearly distinguished between incidental interpret-
ation and authoritative interpretation, and envisaged the case that an interpretation
made by a UN organ could be without binding force. It must be concluded from this
that the Member States did not intend to attribute a ‘compétence de la compétence’ to the
Council. The same distinction between incidental and authoritative interpretation is
also evident in the advisory opinion of the Court in the Certain Expenses cases, where it
stated that ‘each organ must, in the first place at least, determine its own
jurisdiction’.100 By limiting the power of incidental interpretation of the UN political
organs to ‘the first place’, the Court implicitly admitted the possibility that an
interpretation by a UN organ could be challenged subsequently.101

Finally, a ‘competénce de la compétence’ of the Council would not be warranted by the
Council’s functions in the security system of the United Nations. The Council’s
authority exclusively depends on its acceptance by the Member States. This
acceptance will not be enhanced if the Council claims for itself a place above the
Charter. On the contrary, an authority that negates its legal foundations negates
itself.102 The Charter provisions relating to the functions of the Security Council
should not be regarded as a potential threat to the Council, but rather as the legal
foundation of its authority.103 Therefore, a ‘compétence de la compétence’ of the Council
would not only be unnecessary, but harmful. Accordingly, the Security Council
cannot be regarded as the ultimate interpreter of its own bases of jurisdiction.

2 The Purposes and Principles of the United Nations

According to Article 24(2) of the Charter, the Security Council, in discharging its
duties, ‘shall act in accordance with the Purposes and Principles of the United
Nations’. It has been argued that these purposes and principles constitute the only
standard of review against which resolutions of the Security Council are to be
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measured.104 Similarly, in a statement dating back to 1947, the UN Secretary General
argued that the only limitations to the competences of the Security Council are ‘the
fundamental principles and purposes found in Chapter I of the Charter’.105 Finally, the
purposes and principles of the United Nations have also been referred to by the Court
in Certain Expenses, where it stated the following:106

When the Organization takes action which warrants the assertion that it was appropriate for
the fulfillment of one of the stated purposes of the United Nations, the presumption is that such
action is not ultra vires the Organization.

However, it is doubtful whether the purposes and principles of the United Nations,
which are contained in Articles 1 and 2 of the Charter, can replace the other
provisions of the Charter as the standard of review of Security Council resolutions. The
Court’s reference to the purposes and principles in Certain Expenses occurred within
the context of a highly specific discussion, i.e. the question of whether expenses arising
from certain UN operations were expenses of the United Nations within the meaning
of Article 17(2) of the Charter. This question had no relation to the judicial review of
decisions of a specific UN organ. Moreover, the Court referred to the purposes and
principles only as the foundation of a ‘presumption’ that the action is not ultra vires,
not as an objection precluding any scrutiny of the legality of the action.

The reference in Article 24(2) of the Charter to the purposes and principles also does
not exclude the other provisions of the Charter as a standard for the legality of Security
Council resolutions. In its second sentence, Article 24(2) includes a reference to the
Council’s specific powers under the subsequent Chapters of the Charter. It would
appear highly contradictory if the provisions of these Chapters were rendered
irrelevant by a general reference to the purposes and principles of the Charter. Already
in its advisory opinion on conditions of admission to the United Nations, the Court
held that Article 24(2) could not be interpreted so as to override other provisions of the
Charter.107 This consideration is given additional weight by the fact that the purposes
and principles of the United Nations as laid down in Articles 1 and 2 of the Charter are
extremely vague and general in nature. In fact, it is not easy to see how a workable
limitation of the Council’s powers could be derived from them.108 For these reasons,
the standard of review of Security Council resolutions cannot be sought in the
purposes and principles of the United Nations.
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3 Clear Error of Law

It has variously been suggested that the invalidity of a Security Council resolution
should be limited to cases where there has been a clear error of law,109 i.e. to cases
where the illegality of the resolution is obvious or manifest.110 Although this standard
has never been applied by the Court, it has occasionally been advocated by some of its
judges. A clear formulation of the standard can be found in the separate opinion of
Judge de Castro in the Namibia case:111

To challenge the validity of a resolution, it is not sufficient merely to allege that it is possible to
find a better interpretation; a resolution can only be criticized if it is demonstrably absolutely
impossible to find any reason whatsoever, even a debatable one, upon which an interpretation
favourable to the validity of the resolution may be based.

At first sight, such a standard might appear quite attractive. By limiting the cases in
which Security Council resolutions can be challenged to the most obvious ones, the
potential for conflict between the Security Council and the Member States could be
minimized. However, this would presuppose a certain consensus on what constitutes
an ‘obvious’ or ‘clear’ error of law. Unfortunately, as the Lockerbie case has vividly
illustrated, no question could be more difficult to resolve than the legality of Security
Council resolutions adopted under Chapter VII. It is therefore unrealistic to expect that
a consensus could emerge on the illegality of a Security Council resolution adopted at
least with the support or acquiescence of all of the Council’s permanent members. The
verdict that a resolution is ‘manifestly illegal’ would simply substitute one value
judgment for the other. The guiding principles according to which this judgment
would have to be exercised, however, remain obscure. Therefore, it is not clear what
would be gained by introducing a vague standard of review where the simple
interpretation of the provisions of the Charter might suffice.

4 The Presumption of Validity

Arguably as the mildest form of deference to the Council, it has frequently been argued
that the resolutions of the Security Council should enjoy a presumption of validity.112
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The Court generally has accepted the existence of such a presumption regarding
resolutions of the political organs of the United Nations:113

A resolution of a properly constituted organ of the United Nations which is passed in
accordance with that organ’s rules of procedure, and is declared by its President to have been
so passed, must be presumed to have been validly adopted.

In the context of proceedings for temporary measures under Article 41 of the
Statute, a presumption of validity of Security Council resolutions would appear
entirely appropriate. In fact, such a presumption formed the basis for the Court’s
orders of 1992.114 By contrast, it is not clear what effect the presumption could have in
the proceedings on the merits. It has been argued that the presumption of validity
constitutes a ‘deferential standard of review’.115 However, the Court is under an
obligation to resolve all questions of law and fact that arise in a case properly brought
before it. No ‘presumption’ can absolve the Court of this fundamental duty that
follows directly from its judicial function. Accordingly, both in Certain Expenses and in
Namibia, the Court proceeded to an in-depth examination of all legal challenges to the
UN actions in questions, the stated ‘presumption of validity’ notwithstanding. Overall,
it appears that the ‘presumption of validity’ serves more as a statement of judicial
policy than a standard of judicial review. The presumption of validity may be regarded
as a political assurance that the Court will not lightly assume that a resolution of a
political organ of the United Nations is invalid. To this extent, the presumption may
fulfil a useful role in the often delicate relationship between the Court and the political
organs. However, this does not affect the standard of legal scrutiny for Security
Council resolutions. Therefore, the only standard of judicial review for Security
Council resolutions under Chapter VII is the Charter, and it is to the Charter that the
next section will turn.

B Article 39 of the Charter and the Powers of the Council

Before the Security Council may impose non-military sanctions under Article 41 of
the Charter or authorize other measures for the maintenance of international peace, it
must determine the existence of a ‘threat to the peace, breach of the peace, or act of
aggression’ within the meaning of Article 39 of the Charter. Accordingly, Article 39,
which has been termed ‘the single most important provision of the Charter’,116 is the
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key to the broad powers of the Council under Chapter VII of the Charter. The question
is to what extent the Court can review the Council’s determination that a dispute or
conflict constitutes a situation within the meaning of Article 39.

1 The Nature of the Council’s Power of Determination

The nature of the Council’s power of determination under Article 39 is highly
controversial. According to some authors, the determination of what constitutes a
threat to the peace, breach of the peace, or act of aggression is ‘completely within the
discretion of the Security Council’.117 It is argued that Council determinations are
‘conclusive and have the nature of findings in the legal sense of the word’,118 and that
the Council’s competence under Article 39 is ‘non-reviewable’.119 In other words,
according to these views, ‘a threat to the peace is whatever the Security Council says is
a threat to the peace’.120 Other authors, while recognizing a discretion of the Council
under Article 39, argue that some limitations on the Council’s powers must exist. For
instance, it has been claimed that under Article 39, the Council may not act
arbitrarily.121 Other writers have argued that the purposes and principles of the United
Nations may act as a potential limitation on the Council’s discretion.122 By contrast,
only a few authors have applied a textual approach to Article 39 by attempting to
clarify the meaning of this provision.123

To date, the Court has not had the opportunity to clarify the meaning of Article
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39.124 However, the question of the nature of the Council’s powers under Article 39
was addressed by some of the judges in their individual opinions in the Lockerbie case.
At the provisional measures stage, while most of the judges took a cautious
approach,125 Judge Weeramantry clearly argued in favour of an exclusive competence
of the Council:126

However, once we enter the sphere of Chapter VII, the matter takes on a different complexion,
for the determination under Article 39 of the existence of any threat to the peace, breach of the
peace, or act of aggression, is one entirely within the discretion of the Council. It would appear
that the Council and no other is the judge of the existence of the state of affairs which brings
Chapter VII into operation. That decision is taken by the Security Council in its own judgment
and in the exercise of the full discretion given to it by Article 39.

At the jurisdictional stage, President Schwebel argued in his dissent that ‘only the
Security Council can determine what is a threat to or breach of the peace or act of
aggression’.127 Similarly, Judge ad hoc Jennings argued that Article 39 gave the
Council a ‘discretionary competence’ which the Court had to protect rather than
supervise.128 By contrast, Judge Kooijmans argued that while the Security Council
had the ‘full competence’ to determine that a factual situation constitutes a situation
within the meaning of Article 39, the resolutions in question did not have a
‘determinative and final character’.129

However, the view that Article 39 is a discretionary competence, the exercise of
which is not reviewable by the Court, is at least doubtful. As for any organ established
by an international treaty, the assumption is that the Council is bound by the
provisions of the Charter. This does not exclude the possibility that the Council may
have been granted a discretion in the application of some of the provisions of the
Charter. However, such a discretion would need a strong basis in the Charter. The
wording of Article 39, according to which the Council ‘determines’130 the existence of
a threat to the peace, breach of the peace, or act of aggression, does not necessarily
imply that such determinations would have preclusive effect. The drafting history of
the Charter also does not support the assumption of a discretionary competence under
Article 39. It is true that at the San Francisco conference, several states had proposed
that a definition of the term ‘act of aggression’ be included in the Charter.131 These
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proposals were eventually rejected, and it was decided to leave to the Council the
‘entire decision’ as to what constitutes a threat to or breach of the peace or an act of
aggression.132 However, in the light of the historic experiences of the pre-war period,
the purpose of the proposed definition was not to limit the competences of the Council,
but rather to ensure that the Council would come to the help of all victims of
aggression. The rejection of a definition of aggression therefore concerned the
question of whether the intervention of the Council should be rendered ‘automatic’ in
the event of an act of aggression. The discussion at the Conference was not concerned
with the question of what the limits to the Council’s power of determination should be.
For this reason, it would be difficult to see in the drafting history of the Charter
convincing evidence for a discretionary competence of the Council under Article 39.

Furthermore, an unlimited discretion of the Council under Article 39 of the Charter
would risk destroying the carefully crafted balance of competences in the Charter. The
competences of the Council are enumerated in the Charter and are clearly defined in
each case. Only under Chapter VII of the Charter does the Council enjoy its broad
powers to impose binding sanctions and authorize other measures for the mainten-
ance of international peace. In contrast, in the context of Chapter VI on the peaceful
settlement of disputes, the powers of the Council are far more limited. Under Chapter
VI, the Council may examine ‘any dispute, or any situation, which might lead to
international friction or give rise to a dispute’ (Article 34). In the event of a dispute ‘the
continuance of which is likely to endanger the maintenance of international peace
and security’ (Article 33 of the Charter), the Council may recommend procedures for
the settlement of the dispute (Article 36) or, upon referral by the parties according to
Article 37(1), recommend settlement terms. These distinctions between Chapters VI
and VII would become obsolete if the Council at any given time were free to declare the
provisions of Chapter VII applicable. More importantly still, if the Council were free to
determine the meaning of Article 39, its involvement in the affairs of the Member
States could become limitless. Clearly, neither had the Member States intended the
Council to constitute a sort of world government, nor would the Council be equipped
to fulfil such a role.133 The view that the Council enjoys an unlimited discretion under
Article 39 could lead to patently dysfunctional results.

On the other hand, it is also not sufficient to say that the Council should not ‘act
arbitrarily’ in the exercise of its discretion. In the absence of manageable standards for
the exercise of the Council’s powers, it is not clear what would constitute an ‘arbitrary’
use of those powers. The purposes and principles of the United Nations, to which
reference is often made,134 are far too vague and general as to provide a meaningful
limitation of the Council’s powers. The view that the Council enjoys a discretion under
Article 39 thus introduces the notion of a ‘compétence de la compétence’ of the Council



The Security Council, the International Court and Judicial Review 543

135 Frowein, in Simma, supra note 84, Article 39, note 17, 21; Freudenschuß, ‘Article 39 of the UN Charter
Revisited: Threats to the Peace and the Recent Practice of the UN Security Council’, 46 Austrian J. Public
Int’l L. (1993) 1, at 37; Dominicé, ‘Le Conseil de sécurité et l’accès aux pouvoirs qu’il reçoit du Chapitre
VII de la Charte des Nations Unies’, 5 Schweizerische Zeitschrift für internationales und europäisches Recht
(1995) 417, at 425.

136 Cf. CR 97/17, at para. 5.8 (Lord Hardie for the United Kingdom).
137 Cf. M. S. McDougal and F. P. Feliciano, Law and Minimum World Public Order (1961) 62: ‘the impossibility

of absolute precision does not necessarily render complete confusion desirable’.
138 Ibid, at 154–155.
139 Ibid.
140 On this, see Martenczuk, supra note 5, at 224–228.

through the back door. Accordingly, the argument that the Council’s power of
determination under Article 39 is of a discretionary nature does not stand scrutiny.

2 A Textual Approach to Article 39

Any attempt to circumscribe the powers of the Council under Chapter VII must begin
with the wording of Article 39. Rather than the ‘purposes and principles’ of the United
Nations or other similarly vague standards of judicial review, it is the wording of this
provision which provides the standard of review for the powers of the Council.
Occasionally, doubts have been raised as to whether it is possible to define concepts
such as ‘threat to the peace’ or ‘act of aggression’.135 In particular, it has been argued
that these terms are political rather than legal concepts.136 It is undeniable that there
is some imprecision and vagueness surrounding the terms used in Article 39.
However, imprecision and vagueness are general features of law. There is nothing
inherently special about the terms used in Article 39 that would remove them from
the ambit of legal interpretation. The claim that the expressions used in Article 39 are
of a ‘political’ nature does not prove the existence of a discretion; rather, it is merely
begging the question. Moreover, that no easy definition is available for the concepts of
Article 39 does not mean that such a definition should not be attempted at all.137 Only
through constant and renewed attempts to clarify the meaning of Article 39 will it be
possible to provide orientation and guidance for the Council in the exercise of its
functions under Chapter VII. In the words of McDougal and Feliciano:138

the incidence of rational decisions . . . is more apt to be increased, by explicit, sustained, and
systematic efforts of clarifying relevant variables and policies of community approved value
goals affecting decisions about coercion.

On the other hand, nothing will be achieved by:139

an approach that assumes a completely futilitarian attitude towards words, views each specific
case of coercion in a microcosm with no more than a few terms of highest level of abstraction,
and relies upon calculation of momentary expediencies and, as it were, on visceral sensitivity.

Therefore, the Court should take Article 39 seriously, and adopt a textual approach
to the interpretation of this provision. In doing so, the Court should stress that
international peace and security within the meaning of Article 39 only refers to the
absence of armed violence in international relations.140 The Security Council is the
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guardian of the minimum conditions of peaceful coexistence in the international
community; it is not a world government charged with the establishment of a ‘world
optimum order’.141 For this reason, any situation within the meaning of Article 39
must have a demonstrable link to the use of armed force in international relations.
This does not mean that the Council would always have to wait until armed conflict
has broken out. The competences of the Council under Chapter VII do have a
preventive component.142 Certain behaviour short of the use of force may already
constitute a ‘threat to the peace’ if it is of such a seriousness that it considerably
increases the likelihood of armed international conflict in the short or medium
term.143 According to this interpretation, a textual approach to Article 39 would not
unduly restrict the competences of the Council. The term ‘threat to the peace’ is
sufficiently flexible and dynamic to include all major forms of serious international
misconduct.144 It would also allow consideration of the values of the international
community, which may change over time. However, in every case, a ‘threat to the
peace’ is a situation which objectively can be characterized as destabilizing and
potentially explosive.145 Whether this threshold had been crossed by the alleged
involvement of Libya in the bombing of Pan Am flight 103, and more specifically by its
refusal to surrender the suspects,146 was one of the most interesting questions raised
by the Lockerbie cases.147 From this perspective, it could be seen as regrettable that the
Court may have lost an opportunity to provide a judicial interpretation of the Charter
on this point.

C The Council and General International Law

A final issue raised by the Lockerbie cases was the question as to whether the Council,
in the exercise of its powers under Chapter VII, is bound to act in accordance with
general international law. Libya had argued that in its dispute with the United
Kingdom and the United States, the Montreal Convention should not be ‘set aside’.148

The Montreal Convention could provide an objection to the validity of the Security
Council’s resolutions only if the Security Council was bound to respect whatever
rights Libya may have had under that Convention. However, it is doubtful whether
general international law is a binding constraint on the Council acting under Chapter
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VII of the Charter. Article 1(1) of the Charter mentions ‘the principles of justice and
international law’ only in the context of the peaceful settlement of disputes under
Chapter VI, while no mention is made of justice and international law in the context of
collective measures under Chapter VII of the Charter.149 This distinction is by no
means coincidental, but reflects a conscious decision on the part of the drafters of the
Charter.150 In San Francisco, several attempts had been made to require that collective
measures under Chapter VII also be in accordance with general international law.151

However, the majority rejected these amendments, arguing that to require the
Security Council to respect the rights of the parties under international law would
invite the Member States to challenge the validity of the Council’s resolutions.152 The
following statement by the US delegate Stassen illustrates this position:153

It is our view that the people of the world wish to establish a Security Council, that is, a
policeman who will say, when anyone starts to fight, ‘Stop fighting’ Period. And then it will
say, when anyone is all ready to begin to fight, ‘You must not fight’ Period. That is the function
of a policeman, and it must be just that short and that abrupt; that is, unless at that place we
add any more, then we would say, ‘Stop fighting unless you claim international law is on your
side’. That would lead to a weakening and a confusion in our interpretation.

Accordingly, under Chapter VII, the Council is not required to examine the legal
position of the parties to a dispute which threatens international peace and security.
To the extent that this is necessary to remove a threat to international peace, the
Council may therefore set aside the rights under general international law of any
state. Once an international crisis has passed the threshold of Article 39, the Council
enjoys a wide discretion with respect to the measures to be taken, and the parties
against which they are to be directed. It is not easy to see what other limitations this
discretion is subject to.154 Some authors have argued that the Council should at least
be subject to the international jus cogens as ‘eternal elements of public order common
to all legal systems’.155 Similarly, in his separate opinion in the Bosnia case, Judge ad
hoc Lauterpacht argued that the prohibition of genocide should, as jus cogens, prevail
over the resolutions of the Security Council.156 However, it is doubtful whether jus
cogens can constitute a binding limitation on the Council’s discretion under Chapter
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VII. The notion of jus cogens has its foundation in Article 53 of the Vienna Convention
on the Law of Treaties.157 Therefore, it is essentially a concept from the law of
international treaties that cannot easily be transplanted into the law of the United
Nations. In particular, the prohibition of the use of force, which is generally
recognized as jus cogens,158 is not binding on the Council acting under Chapter VII.
Otherwise, the Council would be obliged to examine in the event of every
international crisis whether one party has been a victim of an illegal use of force.
Clearly, this would run counter to the conception of Chapter VII of the Charter, which
does not require a legal evaluation of the positions of the parties.

As a consequence, the Council’s discretion to overrule the rights of parties to a
dispute that constitutes a situation within the meaning of Article 39 is essentially
unlimited. This may not be entirely satisfactory from the point of view of international
justice. However, it is the result of the clear approach of the Charter which gives
precedence to international peace over international justice.159 Accordingly, Libya
could not have successfully opposed its alleged rights under the Montreal Convention
to the Security Council resolutions in the Lockerbie cases. General international law
does not provide a ground of invalidity of Security Council resolutions adopted under
Chapter VII of the Charter.

6 Conclusion
Lockerbie was a first test case for the rule of law in the international legal order of the
United Nations. For the first time, the authority of the Security Council under Chapter
VII of the Charter has been challenged in the International Court of Justice. As a
consequence of this challenge, the question of the nature and extent of the Council’s
powers under Chapter VII of the Charter has taken on a new significance. Unlike any
previous case, the Lockerbie cases serve as a paradigm for the conflict between law and
politics in international relations. They oppose fundamentally different conceptions of
the security system of the United Nations. At issue is the question of whether the
United Nations security system should be regarded primarily as a political mechan-
ism, or rather as an organization of law governed by binding rules and procedures.
The International Court of Justice has approached this question with considerable
caution. Both in its orders of 1992 and its 1998 judgments, it has responded only to
those questions whose resolution was strictly necessary at the corresponding stage of
the proceedings. However, between the lines of the 1998 judgments, a newly gained
confidence on the part of the Court may be discerned. By affirming its jurisdiction over
the disputes, the Court has resisted all attempts to remove Chapter VII of the Charter
from the ambit of legal interpretation. From this perspective, the Court’s judgments of
February 1998 constitute a small, but nonetheless important step forward.
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160 Cf. Franck, supra note 5, at 519.
161 In fact, a second challenge was attempted by Bosnia in the Genocide case (supra note 76, at 6) against SC

Resolution 713 (1991), which had imposed an arms embargo on the whole of the former Yugoslavia. For
procedural reasons, this challenge was later dropped (cf. Martenczuk, supra note 5, at 24–26; Scott, supra
note 155, at 9).

Due to the diplomatic settlement of the dispute, it is unlikely that Lockerbie will
become the leading case on judicial review in the United Nations, in the way that
Marbury v. Madison has become the leading case on judicial review in the United
States.160 However, it is probable that Lockerbie will not have been the last judicial
challenge to the authority of the Security Council.161 Despite its current cautious
approach, the Security Council may again enter a more activist phase, and UN
Member States may again seek avenues to bring their dispute to the Court. In any such
future case involving judicial review of the Security Council, the Court should not
hesitate to affirm the rule of law in the international legal order. In particular, it
should not concede to the Council a place above the Charter. Rather, it should adopt a
textual approach to Article 39, the wording of which contains all the necessary
elements for a delimitation of the competences of the Council under Chapter VII. In the
end, this approach may be in the very interest of the Security Council itself. There may
be good reasons for an extensive use of the powers of the Council, as in the Lockerbie
case. However, these reasons should find a basis in the Charter, rather than in the
mere political will of its members. The Security Council is more than a political power
tool; it is an organ with important responsibilities derived from the Charter. The
authority of the Council will not be diminished, but enhanced, if it accepts that its
decisions are not above the law. There is no contradiction between the rule of law and
international peace and security. By promoting the former, the International Court of
Justice will contribute to the maintenance of the latter.


