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State-ordered transboundary abductions
have a long tradition. During his exile in
Kolonos, Oedipus had to defend himself
against the horse-riding agents of Thebes who
tried to force him back to Thebean territory.
While the means of abductions may have
grown more sophisticated, many of the
questions raised by such abductions have,
from Oedipus to Öcalan, remained the same:
Under which conditions can the territorial
state engage the responsibility of the acting
state? Can kidnapping be justified by the fact
that the abducted person is a public enemy or
a dangerous criminal? And what are the
consequences of such an abduction for sub-
sequent penal proceedings carried out by the
abducting state against the abducted person?
Recently, these questions have received par-
ticular attention in prominent cases pending
before the Tribunal for the former Yugosla-
via23 and the European Court of Human
Rights.24

Stephan Wilske engages in a comprehen-
sive discussion of the major issues associated

with transboundary abductions in his mono-
graph Die völkerrechtswidrige Entführung und
ihre Rechtsfolgen. The book is structured in two
parts.

Part I depicts the elements of the delictum
iuris gentium: unilateral action on the territory
of another state in the absence of the consent
of that territorial state, attribution of this
conduct to a state, use of force or use of fraud
(if actually practised by state officials on the
territory of another state), and fault. After
establishing the elements of the delictum,
Wilske focuses on the legally protected inter-
ests that are affected: the sovereignty of the
territorial state on the one hand, and human
rights, on the other hand. Subsequently, the
author examines circumstances that may
preclude the wrongfulness of the abduction,
and thus does not fail to address such recent
developments as the attempt to qualify drug-
trafficking and international terrorism as
‘armed attacks’ against which self-defence is
permitted.

Part II is dedicated entirely to discussing the
consequences of the unlawful capture for
subsequent criminal proceedings carried out
by the abducting state. The author presents
extensive evidence of state practice, which
comprises political statements, declarations
by international organizations, and domestic
court rulings. He outlines the evolution of the
male captus bene detentus doctrine, according
to which courts may assert jurisdiction over
defendants regardless of the circumstances of
their arrest, and subsequently points to recent
developments that suggest its decay. Wilske
concludes that customary international law
today bars a court from initiating criminal
proceedings against an abducted individual.

Yet the attempt to anchor the rule that
courts have no jurisdiction over individuals
abducted by state agents in customary inter-
national law meets with some systematic
concerns with respect to both practice and
opinio juris.

Occasionally, the author is forced to bend
state practice considerably to present evidence
of the alleged new rule of customary law.
Strictly speaking, only the judgments of the
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British House of Lords ex parte Bennett25 and
the South African Supreme Court in State v.
Ebrahim26 can serve as precedents actually
involving state-ordered kidnapping. The
author predominantly relies on political dec-
larations within or outside international insti-
tutions and academic writings in order to
support his thesis. Therefore, some scepticism
remains whether a departure from male captus
bene detentus is really ‘in accordance with a
constant and uniform usage practised by the
States in question’.27

Furthermore, neither male captus bene deten-
tus nor the alleged new rule to the contrary
was applied by courts with a belief that such
conduct was required by international law.
The major precedents relied on by the author
to support his thesis, the judgments ex parte
Bennett and State v. Ebrahim, were both based
exclusively on the interpretation of domestic
law.

International law should look at abductions
from a double perspective that takes account
of the inter-state violation of sovereignty as
well as of the violation of human rights of the
individual victim. As the Security Council
pointed out in 1986, abductions have ‘severe
adverse consequences for the rights of the
victims and for the promotion of friendly
relations and co-operation among States’.28

The prohibition of unlawful arrest, reluctantly
labelled by Elmar Bauer in his classical mono-
graph,29 as a ‘so-called human right’ is now-
adays acknowledged as a genuine human
right in the context of the International

Covenant on Civil and Political Rights,30 as
well as under the system of the European
Convention on Human Rights31 and under
customary human rights law.32 While Wilske
discusses both the violation of sovereignty and
human rights extensively, he unfortunately
does not examine how the state rights and the
human rights dimension are related to each
other. Some questions of high practical rel-
evance are, thus, excluded.

The territorial state’s consent to the capture
of an individual by agents of another state
undisputedly precludes or justifies the viol-
ation of that state’s sovereignty. But does such
consent do away with the human rights
violation as well? Wilske answers in the
affirmative by virtue of the very structure of
his argument. He regards the lack of consent
of the territorial state as a necessary element
of the delictum of an abduction and thereby
invariably excludes all cases in which the
territorial state consents from further con-
sideration. Such an approach, however, trig-
gers the danger of reducing the prohibition of
abduction to a prohibition of exercise of
governmental authority in the territory of
another state, and implies that the consent of
the territorial state transforms the agents of
another state into lawful authorities, who can
carry out a lawful arrest. The human right
would be reduced to a mere derivative of the
state’s territorial right. Is such implication,
however, reconcilable with the modern con-
cept – shared by Wilske – that the prohibition
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of unlawful arrest constitutes a genuine
human right? The question is currently of
relevance in the Öcalan case.33

Some authors have suggested that the
consent of the territorial state can only pre-
clude the violation of territorial sovereignty,
but that it leaves the human rights dimension
of transboundary kidnapping unaffected.
Harry A. Blackmun, dissenting justice on the
U.S. Supreme Court in the Alvarez-Machaín
case, stated that ‘even with the consent of the
foreign sovereign, kidnapping a foreign
national flagrantly violates peremptory
human rights norms’.34 Following Black-
mun’s view that the human right in question
is of a jus cogens character, it would be difficult
to maintain that states can still validly con-
sent to kidnapping. In the language of Article
26 of the Draft Articles on State Responsibility
adopted by the the ILC ‘[n]othing . . . precludes
the wrongfulness of any act of a State which is
not in conformity with an obligation arising
under a peremptory norm of general inter-
national law’.35

It may also be worthwhile to consider how
far the question of jurisdiction over abducted
persons, essentially a conflict of the male
captus bene detentus doctrine and the Fruit of
the Poisonous Tree doctrine, should be
resolved in the light of these developments in
human rights law. In the view of Jochen A.
Frowein, national courts should ‘enforce
these [human rights] rules of international

law by reaching the only possible conclusion,
namely to liberate the person’.36

Furthermore, the concept of a human
rights dimension that is independent of the
state’s territorial rights casts doubt on the
sustainability of the common view that a
court of the abducting state must only relin-
quish its jurisdiction if the territorial state
protests subsequently. How would the lack of
subsequent protest by the territorial state do
away with the human rights violation, after
the individual has been captured by authori-
ties which were undisputedly unlawful at the
time of capture?

There may be grounds for disagreeing with
the view apparently prevailing among human
rights lawyers that every arrest not carried
out by the authorities of the territorial state is
necessarily unlawful and constitutes a viol-
ation of the human rights of the arrested
individual. Moreover, Blackmun’s thesis of
the peremptory character of these human
rights need not remain uncontested. An
analysis as comprehensive as Wilske’s, how-
ever, should at least shed some light on these
important questions stirred by recent develop-
ments in the field of human rights.

Wilske’s monograph can provide valuable
guidance to courts and foreign offices in
assessing the questions commonly associated
with transboundary abductions: such
questions include problems of attribution if
abductions are – pro forma – carried out by
private individuals, problems of the validity of
consent if such consent is given by lower
police authorities, or the difficult distinction
between use of force and use of fraud against
the individual. Given the abundant references
to cases from various jurisdictions, the reader
will find a nicely digested and well-argued
overview of the state of the law.
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To explore the rather new terrain of the
systematic relation between state rights and
human rights remains, however, a task for

a different, perhaps less case-oriented,
book.
Ludwig-Maximilians- Dirk Pulkowski
Universität, München


