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Abstract

This article offers some critiques of the dominant approaches in international law to dealing
with territorial boundaries. It demonstrates that these approaches are largely trapped within
the framework of nineteenth-century colonial concepts. As a consequence, the international
legal system — which is still largely constructed on ideas of a certain type of territorial
sovereignty — recreates and affirms the dispositions by colonial powers, it privileges certain
voices and silences others and it restricts the identities of individuals to the limits of state
territorial boundaries. One effect of this is to reinforce the state-based framework of the
international legal system, particularly in areas such as human rights and resource
distribution. This article argues that there are alternative approaches to territorial
boundaries that focus on relationships and not on imaginary constructs. These alternatives
have institutional, structural and conceptual consequences for the international legal system.

We have been engaged . . . in drawing lines upon maps where no white man’s feet have ever
trod; we have been giving away mountains and rivers and lakes to each other, but we have
only been hindered by the small impediment that we never knew exactly where those
mountains and rivers and lakes were.1

When Lord Salisbury said these words in 1890, it was at a time when territorial
boundaries were being drawn across the world with little or no regard for natural or
cultural boundaries. These boundaries were designed to reinforce an international
system of absolute sovereignty of the state in which boundaries were derived from
geo-military occupation of space as determined by consenting colonial powers. More
than a century later, many of these territorial boundaries remain as they were drawn,
despite the dramatic changes that have occurred to the international system and the
significant challenges that have been made to the concept of sovereignty within
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precise boundaries. Yet these territorial boundaries, and the ideas that were behind
them, still form the foundations for the present international legal system.

The primary components of the international legal system are states, and territorial
boundaries are a key element in how states are defined by that system. While the
boundaries determined by the international legal system are often artificially created
and contested, they exist by the operation of the international legal system, which
usually seeks to reinforce these boundaries and the concepts of territorial sovereignty
inherent in them.2 However, such a concept of international law as a state-based
process ‘is incapable of serving as the normative framework for present or future
political realities . . . new times call for a fresh conceptual and ethical language’.3

Indeed, the trend in the last few decades has been towards decisional control over
resources — human, natural, military or economic — which, in contrast to territory,
are more susceptible to overlapping claims by non-state groups and to communal
regulation by an international community. These developments have challenged the
emphasis in the international legal system on the spatial dimension of sovereignty,
disaggregated the competencies bundled up in the erstwhile monolithic concept of
sovereignty, allowed new actors to claim these newly spun-off competencies and
recast territorial sovereignty from a source of power to a basis of responsibility. In this
context, the traditionally exclusive notions of statehood, sovereignty, and territory,
formed within fixed boundaries, remain principally as devices for managing the
permissible use of force.

This article will examine how the international legal system is being challenged by
new approaches to understanding territorial boundaries. It will do this by looking at
how international law defines territorial boundaries and sovereignty, and its effects on
human and natural resources. It will be shown that, in respect of territorial
boundaries, the international legal system is still largely caught within the framework
of nineteenth-century concepts but that it is beginning to adapt to regimes of sharing
that put certain resources beyond appropriation by states alone. It will be argued that
international law in relation to territorial boundaries must be reconceived so that it is
regulated in terms of an international society that is inclusive of all and allows all to
find and use their voices within international society.

1 Definitions of Territorial Boundaries
Throughout the twentieth century, every edition of Oppenheim’s International Law has
maintained the same definition of territorial boundaries:

Boundaries of State territory are the imaginary lines on the surface of the earth which separate
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the territory of one State from that of another, or from unappropriated territory, or from the
Open Sea.4

These lines are not only imaginary; they are invented and created by the
international legal system. This is seen in the words of Lord Salisbury quoted at the
beginning of this article and in the approach to boundaries in Europe after the First
World War, as expressed in the diary of a participant at the post-war Versailles
conference:

May 8 1919 — During the afternoon [at the Quai d’Orsay] . . . the fate of the Austro-Hungarian
Empire is finally settled. Hungary is partitioned by these five distinguished gentlemen —
indolently, irresponsibly partitioned — while the water sprinkles on the lilac outside — while
the experts watch anxiously — while AJB, in the intervals of dialectics on secondary matters,
relapses into somnolence — while Lansing draws hobgoblins on his writing pad — while
Pichon, crouching in his large chair, blinks owlishly as decision after decision is actually
recorded . . . They begin with Transylvania, and after some insults flung like tennis balls
between Tardieu and Lansing, Hungary loses her south. Then Czechoslovakia, and while the
flies drone in and out of the open windows Hungary loses her north and east. Then the frontier
with Austria, which is maintained intact. Then the Jugo-Slav frontier, where the Committee’s
report is adopted without change. Then tea and macaroons.5

This ‘tea and macaroons’ approach to drawing boundaries has led to long-term
causes of conflict. Indeed, a large number of the disputes between states for which
adjudication is sought involve a clarification of the precise boundary line (land and
maritime) between states and require the judicial or arbitration body to apply
international law to determine that boundary. For example, in a frontier dispute
between two former colonies in Africa, the parties asked the International Court of
Justice ‘not to give indications [of equity, for instance] to guide them in determining
their common frontier, but to draw a line, and a precise line’.6

From the perspective of the international legal system, the purpose of territorial
boundaries is to clarify which entities are states and to separate states from each other,
in order to structure that system. This is because ‘[a]t the basis of international law lies
the notion that a State occupies a definite part of the surface of the earth, within which
it normally exercises . . . jurisdiction over persons and things to the exclusion of the
jurisdiction of other States’.7 The direct connection between territorial boundaries and
sovereignty was made in 1910 when the Permanent Court of Arbitration held that
‘one of the essential elements of sovereignty is that it is to be exercised within
territorial limits, and that, failing proof to the contrary, the territory is co-terminous
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with sovereignty’.8 In international law, ownership of territory is the concept used to
determine sovereignty. As was held in the Island of Palmas Case:

Sovereignty in the relations between States signifies independence. Independence in regard to
a portion of the globe is the right to exercise therein, to the exclusion of any other State, the
functions of a State. The development of the national organization of States during the last few
centuries and, as a corollary, the development of international law, have established this
principle of the exclusive competence of the State in regard to its own territory in such a way as
to make it the point of departure in settling most questions that concern international
relations.9

This ‘point of departure’ was reinforced by the international legal order that
emerged after the Second World War. This order was built on the inviolability of
national territory as a function of its central concern for international peace. The core
of this legal order is the prohibition on the ‘use of force . . . against the territorial
integrity or political independence’ of a state,10 which protects both the spatial and
decisional aspects of sovereignty. A corollary is the prohibition against intervention in
matters belonging to the domestic jurisdiction of states, though it pertains not to space
but to autonomous decision-making.11 Both these principles have been recognized as
fundamental ‘purposes’ in the Charter of the United Nations, as reaffirmed in the
authoritative Declaration of Principles of International Law, adopted by the UN
General Assembly.12 That Declaration included ‘the duty to refrain from the threat or
use of force to violate the existing international boundaries of any state or as a means
of solving . . . territorial disputes and problems concerning frontiers of states’, while
restating the duty of non-intervention.

The International Court of Justice affirmed these principles as rules of customary
international law in Military and Paramilitary Activities (Nicaragua/United States).13

The Court expressly linked territorial sovereignty with the principle of non-use of force
when it determined that ‘[t]he effects of the principle of respect for territorial
sovereignty inevitably overlap with those of the principles of the prohibition of the use
of force and of non-intervention’.14 Assistance by the United States to the Contras, a
military group opposed to the Nicaraguan Government, as well as the direct United
States attacks on Nicaragua’s oil installations, the mining of its ports, and
unauthorized overflight ‘not only amount to an unlawful use of force, but also
constitute infringements of the territorial sovereignty of Nicaragua, and incursions
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into its territorial and internal waters’ and airspace.15 The Court also affirmed the
non-spatial aspects of sovereignty in addressing the United States’ argument that the
Nicaraguan Government had established a totalitarian government. The Court said
that the rule of non-intervention emanated from sovereignty, which entailed:

the freedom of choice of the political, social, economic and cultural system of a State. The Court
cannot contemplate the creation of a new rule opening up a right of intervention by one State
against another on the ground that the latter has opted for some particular ideology or political
system.16

The Court acknowledged the links between sovereignty and the various systems
within the state. This is consistent with the position that territorial boundaries are not
just delimitations of the territory of a state and of state sovereignty but also define the
inhabitants. While:

peoples have attachments to several levels of territorialism . . . the actual dominant structure is
the State and so, as a generalization all the peoples on earth are defined by State levels within
their boundaries.17

Further, states are perceived in international law as being the representatives of the
inhabitants of the territory within each state’s sovereignty, as in order to meet the
definition of being a state, there must be a ‘permanent population’.18 As one writer put
it:

most acts of administration commonly relied on to establish sovereignty require the voluntary
cooperation of the inhabitants, and, in frontier areas, involve the choice by the inhabitants
between the facilities offered by each of the claimant States.19

Thus ethnicity, religion or moral practices become largely irrelevant as living space
is determined by the state territorial boundary. As one intention of territorial
boundaries is that they enhance ‘group cohesion by psychologically sharpening the
different identification of community members from others across the boundary’,20

the state is meant to be the only relevant identity for the inhabitants of a territory.
Related to this, international law has developed intricate rules regarding the
nationality of people in terms of their relationship to states, as determined by the
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degree of connection people have to the territory of a state.21 By determining who are
its nationals, states also determine who are non-nationals: who is the ‘other’. Others
do not have the same rights and obligations with regard to that state.

The consequence, at least for most states that emerged from colonial adminis-
trations, was that the new (independent) governments sought to assert powerfully the
state identity above all other identities. Many of these governments argue:

against the maintenance of the traditional indigenous institutions, which they consider to be
dangerous and anachronistic and [accuse] the tribalism, the regionalism, and the racism as
being the bitter enemies of national-State building.22

For example, in Indonesia, an archipelagic state of many cultures, religions and
practices, once the Dutch colonizers left, successive governments have propounded a
national language (Bahasa Indonesia) and an ideology (pancasila) that promote a
pretended national unity.23 One possible consequence of this ‘national-state building’
is that ‘State power wielded by the State’s functionaries might also be used to serve the
particularistic interests of the rulers, that it might be used against the interests of the
people and that it might take the form of repression’.24 Indeed, the history of internal
conflicts is replete with examples of repression by the state against a group within the
state seeking to assert its separate identity from that of the state.25

However, it needs to be recognized that ‘nations and peoples, like genetic
populations, are recent, contingent and have been formed and reformed constantly
throughout history’.26 At the same time there is a significant development within the
European continent, as will be discussed below, that creates a multi-level identity. Yet
many identities transcend territorial boundaries, such as gender, religious or
language identities, as do some peoples such as the Kurds, but these are only tolerated
by the international legal system as long as they do not seek to challenge the
sovereignty of the state.27 Indeed, the international legal system may itself define
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which identities warrant protection. For example, in the Convention on the
Prevention and Punishment of the Crime of Genocide of 1948, genocide is defined in
relation to ‘national, ethnical, racial or religious groups’.28 Important though this
Convention is, it does not include other groups, such as those defined by their
language, their gender or their sexuality.29 The traditional international legal system
imagines that one voice speaks for all the people in the state. National unity triumphs
over cultural diversity. Territorial boundaries are thus meant to determine identity
and living space at the cost of diversity, multi-level sovereignties and real identities.

The international legal system has defined territorial boundaries in a way that links
boundaries inextricably with state sovereignty. In this respect, sovereignty is seen as a
power exercised by states over territory and over the people within the territorial
boundaries as decided by states. International law thus operates as a distributive
mechanism for determining which state can exercise sovereignty over a certain
territory and people.

2 Boundaries and Decolonization
A challenge to the established pattern of the international legal system — as
consented to by colonial powers — came with the successful movement of
decolonization. Many new states emerged and began a process of reshaping the
international legal system. One key change was the development of the right of
self-determination, which was seen as both the rationale for the existence of the
decolonized states and the means to undermine the existing international legal order.
The right of self-determination is premised on the idea that peoples can ‘freely
determine their political status and freely pursue their economic, social and cultural
development’.30

At one level, this development was in keeping with the existing international legal
order. The international legal system accepted that the right of self-determination
applied to all colonies on the basis that the new state was seen as emerging from the
existing colony and hence there was merely a transfer of pre-existing sovereignty.31

However, one of the consequences of allowing a voice for non-European powers in the
international legal order was that the methods by which the colonial powers had
established territorial sovereignty over the colonies was reviewed. When the
European colonial powers had acquired lands in Asia, Africa and the Americas, there
were several ways by which the acquisition was characterized under international
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law. The first was to consider the land res nullius, by assuming that there was no
existing legal sovereign or ‘owner’ of the territory. The second, to the extent that these
lands were actually inhabited by organized communities (and accordingly vested with
sovereignty) was by conquest. The third was by consent between states, that consent
being either express or implied and being purely between (often notional) govern-
ments. Finally, if any indigenous inhabitants were present but had not organized
themselves in the form of states resembling those of the European colonial powers,
then the inhabitants ‘were merely factually and not legally in occupation of the
territory’, and so the territory would be treated as res nullius.32

The right of self-determination changed this accepted pattern. It continued the
movement towards making illegal the acquisition of territory by conquest, as not
being in the interests of states.33 It confirmed that territorial sovereignty required
more than distant statements of intent and a few naval vessels. What was now
required was sovereignty by ‘effective occupation’, being evidence of peaceful and
continuous displays of actual sovereign powers within the boundaries of the
territory.34 Above all, the right of self-determination was used to reject the treatment
of indigenous peoples as having been of no consequence for sovereignty. This rejection
was most clearly made by the International Court of Justice in the Western Sahara
Opinion, where it was held that the indigenous inhabitants, though being nomadic
tribes, had some forms of legal ties with neighbouring peoples and that the territory
was therefore not res nullius at the time of Spanish colonization.35

While this discourse appeared to be conducted in the language of entitlement of
peoples,36 the underlying concern in the international legal system remained the
preservation of the state and its territorial boundaries, usually by avoidance of
inter-state recourse to aggression. So the right of self-determination was forced to yield
repeatedly to the primacy of the claims of inter-state peace and security. A clear
example of this is found in the applications of the principle of uti possidetis juris. This
principle provides that states emerging from colonial administrative control must
accept the pre-existing colonial boundaries.37 The principle is conceptually derived
from the rule that a change of sovereignty by itself did not change the status of a
boundary.38 However, Latin American states, upon becoming independent, had
adopted it for the sake of stability, in order that the dissolution of the Spanish empire
did not leave any land res nullius and hence fair game to a fresh round of territorial
disputes. It also avoided the difficulties of establishing precise locations in poorly
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mapped areas.39 Similarly, this principle was formally adopted by the Organization of
African Unity in 196440 and has been asserted by former colonial states.41 Indeed, uti
possidetis is now considered ‘a firmly established principle of international law where
decolonization [is] concerned’.42 The aim of this principle is to achieve stability of
territorial boundaries and to maintain international peace and security.

Yet, when the principle of uti possidetis collides with the right of self-determination,
or, stated otherwise, when the claims of peace among states clashes with the claims of
justice by peoples, then the international legal system has consistently allowed the
claims of peace to prevail. This is seen in the Declaration of Principles of International
Law, which affirmed in grand terms the right of peoples ‘freely to determine, without
external interference, their political status and to pursue their economic, social and
cultural development’,43 and then qualifies this by stating that:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States.44

This preference for peace over justice and for boundaries over people was affirmed
by the International Court of Justice in the Frontier Dispute Case (Burkina Faso/Mali).
The Court decided that:

At first sight [uti possidetis] conflicts outright with . . . the right of peoples to self-determination.
In fact, however, the maintenance of the territorial status quo in Africa is often seen as the
wisest course, to preserve what has been achieved by peoples who have struggled for their
independence, and to avoid a disruption which would deprive the continent of the gains
achieved by much sacrifice. The essential requirement of stability in order to survive, to develop
and gradually to consolidate their independence in all fields, has induced African States
judiciously to consent to the respecting of colonial frontiers, and to take account of it in the
interpretation of the principle of self-determination of peoples.45
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So, however unsatisfactory ‘from the ethnic, geographical or administrative
standpoint’46 are these inherited boundaries, the Court would not alter them on the
basis of considerations of justice, equity or fairness.

Yet in the Land, Island and Maritime Dispute Case, it was noted that ‘uti possidetis juris
is essentially a retrospective principle, investing as international boundaries adminis-
trative limits intended originally for quite other purposes’.47 Indeed, it is now clear that
many of the new states were not as content with this principle as is often stated. For
example, President Nyerere of Tanzania criticized the OAU’s adoption of this principle
when he said: ‘we must be more concerned about peace and justice in Africa than we
are about the sanctity of the boundaries we inherit.’48 Of course, the adoption of this
principle, which is aimed at maintaining peace, has not prevented wide-scale armed
conflicts over boundaries in Africa and elsewhere. Significantly, when the 1949
Geneva Conventions were amended in 1977, their protection extended to wars of
national liberation, being ‘armed conflicts which peoples are fighting against colonial
domination and alien occupation and against racist regimes in the exercise of their
right of self-determination’.49

Despite this inequity at the heart of the principle of uti possidetis, the consequence of
adopting this principle is that territorial boundaries operate inequitably and in favour
of the colonial power’s divisions of territory. In the end, the priority given by the
international legal system to the principle of uti possidetis over the right of
self-determination gives international legitimacy to unlawful and internal acts, purely
on the basis that those acts occurred during the colonial era. In aiming to achieve
stability, peace and security, the power of the new state is affirmed and it cannot be
undermined by challenges to its boundaries. The power of the colonial state is affirmed
as there is an allocation of ‘power across time by entrenching the categories and
generalizations of the past and thus dissipating the power of the present . . . [which]
reflects the extent of decisional conservatism within the system’.50 So the rules
developed by the international legal system to deal with boundaries are affirming of
the state structure of that system. Yet, as was seen in the opening quotation, many of
these boundaries were created in ignorance of natural or cultural boundaries and
merely to protect spheres of influence.51 By ignoring natural boundaries and by
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ensuring that new states, and the boundaries of new states, are decided in the interests
of the existing states, the international legal system recreates and affirms the
dispositions by colonial powers.52 The sad irony is that, at their moment of triumph,
the states that came into existence due to the process of decolonization, turned away
from the right of self-determination and their own communal organizations towards
an acceptance of both the very boundaries created artificially by past colonial powers
and an international legal order based on precise territorial boundaries of states.

3 Boundaries and Contested Sovereignty
This approach to territorial boundaries after decolonization by the international legal
system confirms the power of the state and the acceptance of sovereignty being in the
hands of states alone. It results in privileging certain voices and silencing others. It
allows the elites in a territory to gain and exercise power, particularly political and
economic power, at the expense of most of the people living in that territory. It also
affirms a particular type of sovereign power found in Europe. The ‘impermeability of
statehood’ and the ‘territorial inviolability’ of the state as a ‘monolithic entity’53 derive
from conceptual baggage that originated from the age of princedoms.54 As Louis
Henkin has noted:

The excesses and excrescences of ‘sovereignty’ are due in part [to] the provenance of the term
and its entry into the international political and legal vocabulary . . . The law of inter-prince
relations, with its roots in religious law, natural law, Roman law and morality was later
subsumed and assimilated into the modern law of nations, but it did not shed its origins and its
princely paraphernalia.55

The duty of personal loyalty of vassal to lord that lay at the heart of feudalism
became the duty of allegiance to states and, similarly, the feudal bond to the land
became the territorial scope of state power.56 This translated respectively to imperium
or authority (general power of government and administration) as well as dominium
or title (public ownership of property within the state).57

Yet there are different concepts of sovereignty. In Africa, for instance, the
pre-colonial concept of society that persists today is based on personal allegiances to
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tribes rather than territory, reinforced by the existence of ‘natural separation zones’
like deserts and forests that defined ‘frontier zones’ rather then strict territorial
boundaries.58 In former colonies in Asia, the indigenous sense of territory was porous
and permeable, especially since fealty was between persons and not based on the
‘unambiguous mapping out of space’.59 For example, in the dispute over certain
islands in the South China Sea, several states have opposed China’s claims based on
ancient imperial edicts, contending that the emperor during those days reigned over
subjects, not territory, and even then by virtue of suzerain power to collect tribute
from vassals, and not by sovereign command.60 In many cultures there were
pre-colonial ideas of the ruler as ‘king of his people, not of his people’s lands’61 and as
engaged in the ‘governance of people rather than place’.62

The state sovereignty view of European powers largely ignored, and then blocked
out, these alternative concepts during the period of decolonization. However,
international legal scholarship has revitalized the debate over sovereignty. For
example, as Hilary Charlesworth makes clear:

The State constituted by international law is a bounded, self-contained, closed, separate entity
that is entitled to ward off any unwanted contact or interference . . . Like a heterosexual male
body, the State has no ‘natural’ points of entry, and its very boundedness makes forced entry
the clearest possible breach of international law.63

Thus she sees the international law concept of the state — which is itself an artificial
construct — as a male construct that reinforces a particular view of territorial
boundaries. This construct is seen in the approach taken to resist those who may wish
to intrude into a territory, be it another state or a refugee.64 Not only does the concept
of state ownership inherent in the traditional approach of international law to
territorial boundaries reinforce and privilege a certain view of the state, it is unable to
deal sufficiently with alternative conceptions of sovereignty. As seen above, the
development of the right of self-determination is an example of how the international
legal system is not prepared to accept a concept once the sovereignty of the state is
threatened. Once self-determination was sought to be applied beyond the colonial
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context, the international legal system resisted its operation. States claimed that the
right cannot be exercised where territorial boundaries are in issue, as:

If every ethnic, religious or linguistic group claimed Statehood, there would be no limit to
fragmentation, and peace, security and economic well-being for all would become ever more
difficult to achieve.65

This approach upholds the perpetual power of a state at the expense of the rights of
the inhabitants, which is contrary to the clear development of the right of
self-determination.66 There is thus a struggle between the concept of sovereignty as
being in the domain of states and a concept of sovereignty as being in the control of the
people. The traditional international legal system has insisted that the former concept
must have priority.

At the same time, globalization has begun to affect concepts of state sovereignty
within the international legal system. As the World Bank has noted:

The State still defines the policies and rules for those within its jurisdiction, but global events
and international agreements are increasingly affecting its choices. People are now more
mobile, more educated, and better informed about conditions elsewhere. And involvement in
the global economy tightens constraints on arbitrary State action, reduces the State’s ability to
tax capital, and brings much closer financial market scrutiny of monetary and fiscal policies.67

It is still too early yet to be certain of the effect of globalization on the ownership of
territory by states. States do still control, even if only by self-preserving agreements
between them, the territory on which transnational corporations and others operate.
But, as the World Bank report indicates, the exclusive territorial sovereign power of
the state is being diminished and states are increasingly being shown to be unable to
control the activities of transnational corporations.68 It is important that the
international legal system begins to reflect this situation.

In addition, the international legal system can countenance some shared
sovereignty between states, as seen in shared ownership of parts of the sea (as will be
discussed below). Even the International Court of Justice in the East Timor Case seemed
prepared to countenance the possibility that there was more than one form of
sovereignty over a territory.69 Within Europe, there have been significant develop-
ments in sharing sovereignty.70 The result is that the control of activities on its
territory is no longer in the hands of national governments alone. However, while
shared state sovereignty may be occurring within the international legal system, this
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sharing is still both state and territory dependent. States resist any notions of shared
(non-state-based) sovereignty not dependent on territory.

The present approach to the determination of ownership of territory by the
international legal system is exclusive, partial and silencing. Territorial boundaries
have become barriers. They determine and identify those within and those without
the boundary, based on a particular concept of sovereignty. Indeed, many of the
claims for self-determination arose because the unjust, state-based, international legal
order failed to respond to legitimate aspirations by peoples. It is therefore necessary
that territorial boundaries be reconsidered so that a more flexible system is devised.
This flexibility will become imperative as the process of globalization gathers pace.

4 Boundaries and Internal Sovereignty
At the time when many territorial boundaries were being determined, it was assumed
that a state had absolute power to act as it wished within its own boundaries. This
internal power was sovereignty ‘writ small’, comprising specific legislative and
administrative competencies.71 The international legal order was seen as being
concerned with matters between states and not within states. This attitude was
largely maintained under the United Nations Charter as Article 2(7) prohibited the
United Nations (and all states) from ‘interven[ing] in matters which are essentially
within the domestic jurisdiction’ of a state. As seen above, this was part of an approach
to making international peace and security a priority and allowing sovereign states
the power of autonomous decision-making. The International Court of Justice, for
instance, in a case involving the mining of Albanian waters, in rejecting a state’s claim
of a right of intervention in order to secure evidence in the territory of another state,
observed that ‘[b]etween independent States, respect for territorial sovereignty is an
essential foundation of international relations’.72

However, this approach is unsustainable today. As the former United Nations
Secretary-General, Boutros Boutros-Ghali, said:

The time of absolute and exclusive sovereignty . . . has passed; its theory was never matched by
reality. It is the task of leaders of States today to understand this and to find a balance between
the needs of good internal governance and the requirements of an ever more interdependent
world. Commerce, communications and environmental matters transcend administrative
borders; but inside those borders is where individuals carry out the first order of their economic,
political and social lives.73

As Boutros-Ghali makes clear, there is a connection between a state’s autonomy
within the international legal system and a state’s political autonomy within its
internal legal system so that there is good internal governance. These two systems are
inextricably linked. The impact is even deeper than this as:
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[c]omplete autonomy may have been acceptable in the past when no State could take actions
that would threaten the international community as a whole. Today, the enormous
destructive potential of some activities and the precarious condition of some objects of
international concern make full autonomy undesirable, if not potentially catastrophic.74

One area where the two systems are most obviously linked is in the area of human
rights. How a state treats the people within its territorial boundaries is no longer a
matter for that state alone but, as the Vienna Declaration of the 1993 World
Conference on Human Rights, put it: ‘The promotion and protection of all human
rights is a legitimate concern of the international community.’75 The vast array of
international human rights treaties and other documents testify to this develop-
ment.76 The rapid development of international tribunals and courts having
jurisdiction over international crimes, such as war crimes, crimes against humanity,
genocide and torture, is a reflection of this development.77 At the same time, national
courts have asserted their power to try human rights abuses committed in foreign
states on the foundation of international human rights law. For example, in Filartiga
v. Peña-Irala,78 a United States court held liable a former Paraguayan police chief —
detained while visiting the United States — for the torture and murder of a
Paraguayan national in Paraguay. More recently, a Spanish court proceeded against
the former ruler of Chile, Augusto Pinochet, for human rights violations in Chile,
including the murder of Spanish citizens, and the United Kingdom House of Lords
accepted that he could be extradited to Spain on this basis.79

One human right that has been of particular relevance to the issue of internal
sovereignty and territorial boundaries is the right of self-determination, which was
discussed above. This is because the right of self-determination does not only protect
peoples seeking to exercise their right by changing the relationship between
themselves and other states — for example, by becoming an independent state — it
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also concerns the right of peoples within a state to choose their political status (as well
as economic, social and cultural development), the extent of their political partici-
pation, and the form of their government. The right of self-determination thus has an
internal aspect.80 So a state that does not protect the right of internal self-
determination is in breach of international law. Some writers have argued that,
because ‘the possession of territory [is] a precondition for the exercise of legitimate
political authority on the international level’,81 a government that does not protect
the right of internal self-determination should not be considered to be a legitimate
government.82 Added pressure is being created by the demand by some of the
developed states and the globalized economic institutions, such as the World Bank
and the International Monetary Fund, as well as transnational corporations, that
‘good governance’ be a condition of their investment in developing states.83

It is vital that the tightly woven connection between territorial boundaries of states
and internal sovereignty be untangled. This would enable much more nuanced
possibilities in conflict situations. It would allow the possibilities, for example, of
allowing Serbian nationality to a person born and resident in the state of
Bosnia-Herzegovina or by the imaginary use of the structures established in 1998 in
Northern Ireland where two states are involved.84 Within Europe, there are now a
series of different levels of political power, albeit still largely dependent on the
boundaries of the states within the European Union. These stretch from local or
regional areas (offering political autonomy to some peoples — such as the Scots — as
an exercise in internal self-determination) to national governments (with state
power), to the European Union decision-making bodies that are able to respond to
regional, national and European voices. The consequence is that the sovereignty or
political autonomy of each state within the European Union is not absolute. This
multi-level, shared sovereignty is not strictly limited to a state’s boundaries and could
be a means to reduce the potential for conflict over territory. This could occur as:

[a] combination of local autonomy or federalism with a regional system of political and
economic integration, coupled with an effective international supervision of individual and
minority rights, can take much of the pressure out of territorial questions. A curtailment of the
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predominant role of the State will also make the question of which national government has
control over a particular province or locality appear less important.85

This approach would foster an alternative to the concept ‘of human beings that
envisions their freedom and security in terms of bounded spheres’.86 Above all, it
would remind the international community that ‘it is for the people to determine the
destiny of the territory and not the territory the destiny of the people’.87

5 Boundaries and the Global Commons
With sovereignty over territory comes the power of distribution, particularly the
distribution of natural resources. All natural resources, whether located under the soil
or under the sea, whether living or non-renewable, are deemed to be in the control of
the state.88 There is a much-proclaimed right of permanent sovereignty over natural
resources, which is based on sovereignty over the adjacent land territory.89 The
international legal system initially placed limitations on this sovereignty. Hugo
Grotius wrote that ‘certain things, such as the sea both as a whole and in its principal
divisions, cannot become subject to private ownership’.90 His reasoning was that the
oceans are so vast that ‘it suffices for any possible use on the part of all peoples, for
drawing water, for fishing, for sailing . . . [and only] a thing which has definite limits
. . . [can be occupied and not] liquids [which] have no limits in themselves . . . [and] is
not bounded by a boundary of its own substance’.91 For Grotius, lakes, ponds and
rivers can therefore be acquired — as well as bays, because they are ‘shut in by lands’
on both sides — but not the open sea, which he considered to be free and open to
navigation.92

The economic interests of states, deepened by advances in technology, has meant
that Grotius’ position is no longer tenable in the international community. It has also
meant that the determination of maritime boundaries is crucial as conflict over access
to natural resources increases.93 One way that some states have dealt with this is seen
in the Antarctic Treaty of 1959.94 This effectively suspended the respective
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territorial claims of its parties, which thereby accepted the ‘limited assertion of full
sovereign rights’95 and subjected themselves to a new regime of joint development.
This system of ‘suspended claims’96 responded to the inadequacy of the regime of title
available under international law, because it was difficult to apply the traditional
modes of acquiring territory, especially due to the harshness of Antarctic conditions,
the remoteness of areas claimed, the fragility of its ecosystem, and the fact that the
contested areas had no indigenous population.97 By 1967, this regime was rejected as
oligarchic and inadequate for regulating a different global common: that of outer
space. The Treaty on the Outer Space, the Moon and Other Celestial Bodies provides
that ‘outer space, including the Moon and other celestial bodies is not subject to
national appropriation by claim of sovereignty’98 and shall be ‘the province of all
mankind’.99 By virtue of these principles, the exploration and use of outer space shall,
on the one hand, be free to all states without discrimination and on the basis of
equality and, on the other, be solely for ‘the benefit and in the interests of all countries,
irrespective of their degree of economic or scientific development’.100

The United Nations Convention on the Law of the Sea of 1982 (UNCLOS 1982) took
matters further and is authoritative due to its history of protracted codification and its
many parties. It ‘unbundled’ the resources of the sea that, until a few decades earlier,
had been classified either as the territorial sea, being that band of waters adjacent to
the land mass, or as the high seas, wherein the only principal stakes were, as in
Grotius’ time, navigation and fishing. These old stakes were broken down to their
different aspects and new stakes were created. For example, innocent passage is
contrasted to military use and surface passage to submarine passage, while varying
degrees of sovereignty were recognized. These sovereignties meant that the ‘contigu-
ous zone’ was subject to sovereignty for customs, fiscal, immigration and sanitation
law and a newly recognized ‘exclusive economic zone’ was subject to sovereign rights
solely for economic purposes dealing with the ‘living and non-living’ natural
resources of the sea, the sea-bed and its subsoil. New stakes were recognized or
developed, with the sea-bed and subsoil extending from the land mass, which had not
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been claimed by any state until the 1940 Truman Declaration by the United States,101

being subject to regulation. Entirely new interests were recognized, namely, scientific
research and the protection of the environment. The Convention went further, as it
provided in Part IX that the sea-bed and ocean floor were ‘the common heritage of
mankind’,102 and thus inalienable,103 immune from claims of sovereignty by any
state,104 and the rights to which are ‘vested in mankind as a whole, on whose behalf
the [Deep Seabed] Authority [thereby created] shall act’.105 Article 140 requires that
any development activities on the deep sea-bed take into account the needs of
developing states and that there would be an equitable sharing of financial and other
economic benefits from this development, no matter which state or corporation
undertakes the development.106 Thus UNCLOS 1982, drafted by states, could be seen
as partly an attempt to address some of the long-term inequities in the international
legal system already referred to above and partly a reinforcement of territorial
sovereignty.

However, most of the developed states, such as the United States and the United
Kingdom, refused to ratify the Convention at all due to disagreement with the
provisions relating to the deep sea-bed. They threatened to upset the whole process of
clarification of the rules regarding maritime territory that had been developed by the
Convention. After more than 10 years of dispute about this issue, an ‘Agreement’ was
reached to deal with the deep sea-bed.107 This Agreement, which is meant to be merely
an ‘interpretation’ of how Part XI is to be implemented, though it is in reality a
Protocol to the Convention, is significantly different from the relevant provisions of the
Convention and is designed to override those provisions. For example, issues such as
transfer of technology and providing financial benefits to developing states have been
dispensed with or put in economic rationalist terms, so that technology can now only
be obtained on ‘fair and reasonable commercial terms and conditions on the open
market’.108 As a consequence, far from operating as a common heritage of mankind,
the ‘deep sea-bed mining industry is now being offered a stable, market-orientated
legal regime . . . The ideology of the 1970s has given way to sound commercial
principles.’109 A bold idea has been limited by a few economically powerful states.
Thus the control of those resources is in the hands of a few and the market is by no
means free. Certain powerful states are privileged and other states, and most peoples,
are silenced.
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In respect of ‘global commons’ there have been glimpses of alternative visions as to
how to deal with natural resources freed from restrictive territorial boundaries. The
sheer scale of the environmental issues has meant that significant international
cooperation has been necessary irrespective of the limits of territorial boundaries. The
International Court of Justice has recognized the ‘obligations of states to respect and
protect the natural environment’,110 with one judge noting that:

The marine environment belongs to all, and any introduction of radioactive waste into one’s
territorial waters must necessarily raise the danger of its spread into the wider ocean spaces
that belong to all . . . If such danger can be shown prima facie to exist or be within the bounds of
reasonable possibility, the burden shifts onto those who claim such action is safe to establish
that this is indeed so.111

However, any developments in international environmental law have still occurred
largely within the framework of a state-based international legal system in which
states define their own responsibility and their own territorial obligations. This limits
the potential scope of their obligations, as states do not tend to take action against
each other due to fear of reciprocity,112 and use economic power to restrict their
obligations.

Even the crucial role of indigenous peoples in ensuring sustainable development
has been considered irrelevant in state-based economic terms. They simply do not
have sufficient ‘state-like’ sovereignty to be able to negotiate for a more equitable role
in dealing with natural resources.113 The irrelevance of non-states in the distribution
of resources is seen starkly in a decision of the International Court of Justice in a case
about a maritime delimitation between Denmark and Norway. As part of its claim for
a larger maritime territory, Denmark raised the attachment of the people of Greenland
to the sea and the people’s economy being based on fishing. The Court dismissed these
issues by saying that ‘the attribution of maritime areas to the territory of a state,
which, by its nature, is destined to be permanent, is a legal process based solely on the
possession by the territory concerned of a coastline’.114 Thus any socio-economic
factors were dismissed as being irrelevant.

In the end, territorial boundaries alone determine how resources are distributed.
An attempt at an alternative international image with a utopian vision has been
roughly reshaped into a realist mask. The difficulty with this reshaping is that:

[i]t is questionable how sound it is for a legal theory to accept the absolute ownership by a State
of the ‘natural resources’ within its sphere of jurisdiction, given that territorial boundaries are
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not coextensive with the scope of international economic relations and so, logically, do not
mark the limits of an international obligation to cooperate.115

6 Conclusions
Advances in military, industrial and informational technology may have made
obsolete the vital role of territory or ‘place’ in contests of power, which have become
far too complex for the comparatively primitive game of stealing land. Yet the
operational guarantees of peace are still spelled out by the international legal system
in the legal language of the territorial state. The current international legal system
recreates and affirms the dispositions by colonial powers, it privileges certain voices
and silences others, and it restricts the identities of individuals to the limits of state
territorial boundaries. There is little room for the imagination of the developing states,
of non-state actors, of women or of alternative concepts of the international legal
system. The effect of this is to reinforce the state-based framework of the international
legal system and to limit the influence of other factors. This is because this system, as
traditionally conceived, ‘naturalizes and legitimizes the subjugating and disciplinary
effects of European, masculinist, heterosexual and capitalist regimes of power’.116 This
is most clearly seen in the determination and reinforcement of the territorial
boundaries drawn, so whimsically, over a century ago.

Peace, resource-sharing and justice have long been separate agendas in the
international legal system, the first assigned primarily to the realm of politics; the
second, the realm of economics; and the third, the realm of national law. Between war
and peace, between displacing and merely influencing the sovereign, has been a
continuum that seemed too subtle for law to regulate, which in the end is called upon
merely to ‘draw a line, and a precise line’. Yet territory is the most rudimentary, and
the most categorical, of markers in the law regulating the use of force. Place
determines access to resources and the struggle for justice is not tied down to place,
but is fought and won in the hearts of people.

There are new, more subtle, ways to imagine the international legal role of
territorial boundaries. Some of these ways are institutional, as seen in the multi-level
sovereignties in Europe, and some are structural, such as the diminished importance
of territorial boundaries due to the process of globalization. Above all, the new
imaginations are conceptual. They have to be able ‘to convert those borders from their
prevailing postures as ramparts into a new veritable function as bridges’117 and to
focus on relationships and not on imaginary constructs.118 Two notable examples
show this. The first relates to the idea of territory as a resource, where the law has at
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times been equal to the richness of new inter- and intra-state relationships. Vast
resources are being taken beyond reach of sovereign claims and reserved for a
(vaguely formulated) international community. The second relates to international
human rights where, on the one hand, the sense of home is inseparable from certain
group identities and, on the other, constraints of place have long impeded the
prosecution of offenders and the protection of victims. Here special regimes have been
crafted that erode the exclusivity of states’ territorial jurisdiction. In this respect, states
have yielded territorial jurisdiction but not territory itself. Hence there are some
indications that the international legal system can reimagine itself, even to the point
where one writer argues that:

[s]overeignty over territory will disappear as a category from the theory of international society
and from its international law . . . With the exclusion of the concept of sovereignty over
territory, international society will find itself liberated at last to contemplate the possibility of
delegating powers of governance not solely by reference to an area of the earth’s surface.119


