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Abstract

Many of the authors who have written on the legal issues arising out of the United States’
armed actions against Iraq in the decade following Operation Desert Storm have disagreed
on the interpretation of the relevant Security Council resolutions and the United Nations
Charter, on the possible emergence of a right to unilateral humanitarian intervention, and on
possible extensions to the right of self-defence. But the same authors have shied away from
considering the root causes of their disagreements: i.e., their sometimes starkly divergent
views on foundational aspects of international law. What are the general rules concerning the
interpretation of Security Council resolutions? What are the general rules concerning the
interpretation of treaties? How are rules of customary international law, in general, made
and changed? How does customary international law interact with treaties? These are
important questions, not only because our approach to them is likely to determine our
analyses of substantive rules, but also because the considerable influence of the United States
in this post-Cold War epoch might in fact be changing the answers, with profound
consequences for all of international law.

1 Introduction

Wilhelm Grewe, in his Epochen der Vilkerrechtsgeschichte, examined the influence of
successive dominant states on the evolution of the international legal system.' In
particular, he traced changes to a number of foundational aspects, as the Middle Ages
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Kress, Madeline Morris, Georg Nolte and Brad Roth, and for excellent research assistance from Hadley
Ross (JD/LLM, Duke University, 2003).
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gave way to the Spanish Age, the Spanish Age to the French Age, and so forth. The
foundational aspects that he examined included legal personality, recognition,
dispute settlement, enforcement, title to territory and the law of the sea.

Grewe devoted considerable attention to the ‘sources’ of international law. For
example, he traced the decline of natural law conceptions and the rise of
consent-based positivist approaches from the 15th century through to the early 20th
century. He then described the subsequent turn towards a secular natural law and a
‘frenzy’ of codification during the years following the First and Second World Wars.
These changes, Grewe explained, could only be understood against the backdrop of
shifting power relations amongst leading states.

The 1990s were the first decade of a new epoch, which Grewe characterized as ‘an
international community’ dominated by a ‘single superpower’ — the United States.
Grewe, writing an epilogue for the English version of his book in 1998, expressed
surprise that ‘the radical shift that occurred in world politics in 1989-91 did not
produce new legal concepts or institutions in the field of international peace and
security’. But he also expressed optimism that ‘such developments may gradually
occur in years to come’, given the general trend of new ideas ‘to strengthen the
authority of the international community vis-d-vis national sovereignty and its
disastrous effects on the world’s natural resources, on its environment and climate,
and, last but not least, on the peaceful co-existence of nations’.?

Much has been written on the legal issues arising out of the United States’ armed
actions against Iraq in the decade following the Gulf War.?> Many authors have asked
whether the various attacks were justified under existing international law.* And in
many instances, they have disagreed on the interpretation of the relevant Security
Council resolutions and the United Nations Charter, on the possible emergence of a
right to unilateral humanitarian intervention, and on possible extensions to the right
of self-defence.

But international lawyers have shied away from considering the root causes of their

2 Ibid, at 720 (Eng. version).

The UK has participated in some but not all of the attacks, as has France to a lesser degree. This article,

however, focuses on the US as the principal actor in this policy of force.

*  See, e.g.: Gray, ‘After the Ceasefire: Iraq, the Security Council and the Use of Force’, 65 BYbIL (1994)
135; Reisman, ‘The Raid on Baghdad: Some Reflections on its Lawfulness and Implications’, 5 EJIL
(1994) 120; Kritsiotis, ‘The Legality of the 1993 US Missile Strike on Iraq and the Right of Self-Defence in
International Law’, 45 ICLQ (1996) 162; Wembou, ‘Considerations juridiques sur les recentes attaques
Americaines contre I'lraq’, 9 African JICL (1997) 72; Denis, ‘La résolution 678 (1990) peut-elle légitimer
les actions armées menées contre 'Iraq postérieurement a ’adoption de la résolution 687 (1991)?’, 31
RBDI (1998) 485; Wedgwood, ‘The Enforcement of Security Council Resolution 687: The Threat of
Force against Iraq’s Weapons of Mass Destruction’, 92 AJIL (1998) 724; Krisch, ‘Unilateral Enforcement
of the Collective Will: Kosovo, Iraq, and the Security Council’, 3 Max Planck UNYB (1999) 59; Villani, ‘La
nuova crisi del Golfo e I'uso della forza contro I'Traq’, 82 Revista di diritto internazionale (1999) 451; White
and Cryer, ‘Unilateral Enforcement of Resolution 687: A Threat too Far?’, 29 California WIL] (1999) 243;
Condron, ‘ustification for Unilateral Action in Response to the Iraqi Threat: A Critical Analysis of
Operation Desert Fox’, 161 Military LR (1999) 115; Weller, ‘The US, Iraq and the Use of Force in a
Unipolar World’, 41 Survival (1999-2000) 81. See also: ‘Legal Authority for the Possible Use of Force
Against Iraq’, 92 ASIL Proceedings (1998) 136 (various commentators).
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disagreements: i.e., their sometimes starkly divergent views on foundational aspects of
international law. What are the general rules concerning the interpretation of
Security Council resolutions? What are the general rules concerning the interpret-
ation of treaties? How are rules of customary international law, in general, made and
changed? How does customary international law interact with treaties? These are
important questions, not only because our approach to them is likely to determine our
analyses of substantive rules, but also because the considerable influence of the United
States in this post-Cold War epoch might be changing the answers to these questions.
As with the ‘battle of the books’ between Hugo Grotius and John Selden, which at one
level was about the freedom of the seas and at another level about the future shape of
the international legal system, debates over the rules governing the use of force raise
profound questions about the shifting foundations of international law.’

2 Interpretation of Security Council Resolutions and
Treaties

When it comes to interpreting Security Council resolutions, the following passage
from the 1971 Namibia Advisory Opinion is one of the very few authoritative guides:
The language of a resolution of the Security Council should be carefully analysed before a
conclusion can be made as to its binding effect. In view of the nature of the powers under
Article 25, the question whether they have been in fact exercised is to be determined in each
case, having regard to the terms of the resolution to be interpreted, the discussions leading to it,
the Charter provisions invoked and, in general, all circumstances that might assist in

determining the legal consequences of the resolution of the Security Council.®

The passage suggests an approach similar to that codified in Article 31(1) of the
1969 Vienna Convention on the Law of Treaties, i.e. ‘A treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose’.”

Two Security Council resolutions are central to any discussion of the use of force
against Iraq during the decade following the Gulf War: Resolution 678, which
explicitly authorized the use of force, and Resolution 687, which set out the terms of
the ceasefire.® The United States, and some authors from the United States, have
argued that Resolution 687 suspended but did not terminate the authorization
provided by Resolution 678. Therefore, they claim that the United States is entitled to
use force in response to Iraqi violations of Resolution 687 without further
authorization from the Council, on the basis that the violations constituted a ‘material

> See H. Grotius, Mare liberum (1609); J. Selden, Mare clausum (163 5); Grewe, supra note 1, at 257-275
(Eng. version).

® ICJ Reports (1971) 15, at 53.

7 1155 UNTS 331; <http://untreaty.un.org>.

8 See M. Weller (ed.), Iraq and Kuwait: The Hostilities and their ~Aftermath (1993);
<http://www.un.org/documents/index.html>.
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breach’ that reactivated the earlier authorization.’ This argument has been advanced,
with differing degrees of explicitness, to justify the 1991 intervention in northern
Irag,'” the establishment and enforcement of the no-fly zones, and defensive or
retaliatory actions taken in response to Iraqi efforts to shoot down warplanes
enforcing those zones.!!

The argument relies on an interpretive approach that, unlike the passage from the
Namibia Advisory Opinion, accords considerably more weight to the supposed
purposes of the resolutions than to the ordinary meaning of their terms. Paragraph 34
of Resolution 687 clearly states that the Council: ‘Decides to remain seized of the
matter and to take such further steps as may be required for the implementation of the
present resolution and to secure peace and security in the region.”'* On the basis of the
ordinary meaning, individual states would be precluded from engaging in enforce-
ment action without further authorization from the Council."?

In an even more purposively-oriented interpretation of Resolution 687 and
subsequent resolutions, the United States, and some authors from the United States,
have gone on to argue that explicit authorization of the use of force is in fact not
required, that all one needs is a determination by the Council that a situation
constitutes a threat to international peace.'* Should the Council fail to adopt a further
resolution explicitly authorizing force, the determination of a threat to the peace may
be taken as an implied authorization. This argument has been relied upon, not only
vis-a-vis Iraq, but also to help justify the 1999 intervention in Kosovo.'’

The implied authorization argument, it should be noted, also depends upon a

In 1998, Michael Matheson of the US State Department said: ‘I guess we're all agreed that there was an
authorization to use force under Resolution 678. Then, at the end of the fighting, the United Nations uses
Resolution 687 to declare a cease-fire. But it does so with a number of conditions and requirements upon
Iraq ... I think that it is clear on the record that the Security Council understood that the requirements
with respect to the destruction of these weapons and inspection of the facilities were essential conditions
precedent, such that if they were violated, it would be a material breach which would lead to the possible
use of force.” — ‘Legal Authority for the Possible Use of Force against Iraq’, 92 ASIL Proceedings (1998)
136, at 141. See similarly, Wren, ‘UN Resolutions Allow Attack on the Likes of Iraq’, NY Times, 5
February 1998, A6; Wedgwood, supra note 4; Leurdijk and Siekmann, ‘The Legal Basis for Military
Action against Iraq’, 4 Int’l Peacekeeping (1998) 71; Condron, supra note 4, at 167—-180.
See, e.g., Greenhouse, ‘Baker Defends Refugee Plan at European Meeting’, NY Times, 18 April 1991, A18.
1 See, e.g., Wines, ‘U.S. and Allies Say Flight Ban in Iraq Will Start Today’, NY Times, 27 August 1992, A1.
In February 1999, President Clinton went so far as to say that Resolution 678 obligated the US to enforce
the no-fly zones. See Myers, ‘U.S. Jets Strike 2 Iraqi Missile Sites 30 Miles Outside Baghdad’, NY Times, 25
February 1999, AS.
“  Supra note 8 (emphasis in original).
For concurring analyses of these and other relevant resolutions, and the reactions of other states to the

10

US interpretations, see Krisch, supra note 4; Denis, supra note 4; Villani, supra note 4; White and Cryer,
supra note 4.

Condron, supra note 4; Leurdijk and Siekmann, supra note 9.

See ‘Crossette, ‘Conflict in the Balkans: At the UN; Council Seeks Punishment for the Kosovo Massacre’,
NY Times, 2 October 1998, A6; Lewis, ‘The Rationale: A Word Bolsters Case for Allied Intervention’, NY
Times, 4 April 1999; Wedgwood, ‘NATO’s Campaign in Yugoslavia’, 93 AJIL (1999) 828, at 829-830.
See also Independent International Commission on Kosovo, The Kosovo Report (2000), at 172 (‘It is
certainly legally relevant that the deteriorating situation in Kosovo in the year prior to the NATO
campaign was being treated as falling within Chapter VII').



A Decade of Forceful Measures against Irag 25

purposive interpretation of certain provisions of the UN Charter, the ordinary
meanings of which would seem to preclude such authorizations. For example, Article
39 reads:

The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken ... to maintain or restore international peace and security.'®

Yet the combined use of these two arguments — of material breach and implied
authorization — attracted widespread support, particularly from Western govern-
ments, when used to justify the 1991 intervention in northern Iraq and the 1992
establishment of the no-fly zones.'” The implied authorization argument also met with
a degree of acceptance when deployed to help justify the Kosovo intervention.'® This
raises the question, at least, whether the rules concerning the interpretation of
Security Council resolutions — as well as the rules concerning the interpretation of
treaties — are perhaps in the process of changing.

Differing views as to the rules governing interpretation have been expressed by the
United States on previous occasions. At the 1968-1969 Vienna Conference on the
Law of Treaties, Myres McDougal, the head of the United States delegation, proposed a
purposive approach that emphasized a comprehensive examination of the context of
the treaty aimed at ascertaining the common will of the parties — as that common
will has evolved over time."® This proposal generated considerable opposition and was
rejected in favour of the textually-oriented, hierarchical series of rules now set out in
Articles 31 and 32 of the Vienna Convention.?” And in 1971 the United States
acknowledged that the Vienna Convention was an accurate codification of customary
international law.?!

Today, however, the United States, and increasing numbers of United States
authors, are reasserting a preference for a broadly-gauged purposive approach. For
example, in June 2000, lawyers from the State Department, the Defense Department
and the National Security Council concluded that the 1972 Anti-Ballistic Missile
Treaty between the United States and Russia (as the successor to the Soviet Union’s

For concurring analyses, see: Krisch, supra, note 4, at 85; Kohen, ‘L’emploi de la force et la crise du
Kosovo: vers un nouveau désordre juridique international’, 32 RBDI (1999) 122, at 133; Corten and
Dubuisson, ‘L'hypothése d'une régle émergente fondant une intervention militaire sur une “authoris-
ation implicite” du Conseil de Sécurité’, 104 RGDIP (2000) 873.

See discussion supra at notes 10 and 11. An argument of humanitarian intervention was suggested as
well. See discussion, infra notes 32 and 64. More recently, increasing numbers of states have protested
against actions based on these claims of material breach and implied authorization. For instance, the
December 1998 attacks on Baghdad attracted criticism from Germany, Russia, China, Brazil, South
Africa, Costa Rica and Kenya, as well as the Non-Aligned Movement of 114 States. See Krisch, supra note
4, at 67-68. France responded by terminating its role in the supervision of the no-fly zones.

8 See, e.g., Miller, ‘Russia’s Move to End Strikes Loses; Margin Is a Surprise’, NY Times, 27 March 1999, A7.
19 UN Conference on the Law of Treaties, Official Records (1st Session, 1969), at 167-168.

20" Ibid, at 168-185. The US proposal was rejected by 66 votes to eight, with 10 abstentions.

President Nixon, when submitting the Convention to the Senate for its consent to ratification, stated that
it ‘is an expertly designed formulation of contemporary treaty law and . . . is already generally recognized
as the authoritative guide to current treaty law and practice’. Senate Executive Document L., 92nd
Congress, 1st Sess. (1971) 1.
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treaty obligations) could be interpreted so as to allow construction work, including the
pouring of concrete, to be carried out on a proposed anti-ballistic missile radar station
in Alaska.”? They came to this conclusion notwithstanding the terms of Articles 1(2)
and 2(2)(b) of the Treaty, which read:

1.(2) Each Party undertakes not to deploy ABM systems for a defense of the territory of its
country and not to provide a base for such a defense, and not to deploy ABM systems for defense
of an individual region ...

2.(2) The ABM system components . .. include those which are: (b) undergoing construction;
23

Applying Article 31 of the Vienna Convention, the ordinary meaning of the term
‘under construction’ includes the pouring of concrete.’* Yet a White House
spokesman felt able to assert:

The treaty, itself, does not provide a definition of what constitutes a so-called ‘breach,’ but it's
prudent for us to examine what the possible interpretations of the ABM Treaty would be as we
continue with our development effort. There are a range of interpretations available, but we
have made no decision.?’

A similar example of purposive interpretation involves the attempt, by a few United
States authors and, somewhat surprisingly, the Belgian government, to argue that
unilateral humanitarian intervention does not contravene Article 2(4) of the UN

Charter because it is not directed against the ‘territorial integrity or political

independence of any State’.*®

Tom Farer has described the selection of interpretive approach as involving a choice
between a textually-oriented ‘classical view’ and more malleable approach which he
labelled ‘legal realism’. As Farer explained, the classical view presumes that the parties
to a treaty ‘had an original intention which can be discovered primarily through
textual analysis and which, in the absence of some unforeseen change in circum-
stances, must be respected until the agreement has expired according to its terms or
been replaced by mutual consent’.?” In contrast, supporters of the ‘legal realist’
approach regard

explicit and implicit agreements, formal texts, and state behavior as being in a condition of
effervescent interaction, unceasingly creating, modifying, and replacing norms. Texts

22 Schmitt and Myers, ‘Clinton Lawyers Give a Go-ahead to Missile Shield’, NY Times, 15 June 2000, Al.
23944 UNTS 13, <http://fletcher.tufts.edu/multi/texts/abm.txt>.

2 See Concise Oxford English Dictionary (Sth ed., 1990), at 246, which defines the verb ‘construct’ as ‘make
by fitting parts together; build, form (something physical or abstract)’.

Press Briefing by Jake Siewert and P.J. Crowley, 15 June 2000, available at
<http://www.usinfo.state.gov/topical/pol/arms/stories/00061505.htm>.

See, e.g.: D’Amato, ‘The Invasion of Panama was a Lawful Response to Tyranny’, 84 AJIL(1990) 516, at
520; F. Tesén, Humanitarian Intervention: An Inquiry into Law and Morality (2nd ed., 1997), at 150-162.
See also Reisman, ‘Coercion and Self-Determination: Construing Charter Article 2(4)’, 78 AJIL (1984)
642, at 645 (‘In the construction of Article 2(4), attention must always be given to the spirit of the
Charter and not simply to the letter of a particular provision.’); Legality of use of force case (Provisional
Measures) (ICJ, 1999) pleadings of Belgium, 10 May 1999, CR99/15 (uncorrected translation).

Farer, ‘An Inquiry into the Legitimacy of Humanitarian Intervention’, in L. Damrosch and D. Scheffer
(eds), Law and Force in the New International Order (1991), at 185, 186.
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themselves are but one among a large number of means for ascertaining original intention.
Moreover, realists postulate an accelerating contraction in the capacity and the authority of
original intention to govern state behavior. Indeed, original intention does not govern at any
point in time. For original intention has no intrinsic authority. The past is relevant only to the
extent that it helps us to identify currently prevailing attitudes about the propriety of a
government’s acts and omissions.?*

The interpretation of Security Council resolutions presents even more scope for the
advancement of differing views than does the interpretation of treaties. Council
resolutions are adopted by an executive organ rather than contractually agreed, the
academic literature concerning their interpretation is extremely thin, and the Vienna
Convention does not apply, at least not directly.*

There being no treaty on this issue, the rules concerning the interpretation of
Council resolutions are rules of customary international law,’® as are the rules
concerning the interpretation of treaties for those states, such as the United States,
that have not ratified the Vienna Convention. How other states react to these efforts to
advance a purposive approach therefore matters in terms of evaluating the content of
these rules. And it is true that the majority of states have not evinced support for new
interpretive rules. But it also matters a great deal how one evaluates these reactions —
or lack of reactions — from various states; in other words, whether the accepted
approach to evaluating different kinds of state practice, and the state practice of
different states, is itself undergoing change. For if the rules concerning the formation
of customary international law have changed, the rules concerning interpretation
might also have changed — perhaps without some states even knowing.

3 Formation of Customary International Law

Some authors point to the 1991 intervention in northern Iraq and the establishment
and enforcement of the no-fly zones as important precedents for a right of unilateral
humanitarian intervention, i.e. a right to intervene for humanitarian purposes
without the authorization of the Security Council.*! The same authors also point to

28 Ibid, at 186.

2 See Wood, ‘The Interpretation of Security Council Resolutions’, 2 Max Planck UNYB (1998) 73; Frowein,
‘Unilateral Interpretation of Security Council Resolutions — A Threat to Collective Security?’, in V. Gotz
(ed.), Liber amicorum Giinther Jaenicke — zum 85. Geburtstag (1998) 98.

3% Wood, supra note 29, at 74.

31 See, e.g., Adelman, ‘Humanitarian Intervention: The Case of the Kurds’, 4 IJ Refugee L (1992) 4; Kress,
‘Staat und Individuum in Krieg und Biirgerkrieg’, 52 Neue Juristische Wochenschrift (1999) 3077.
Intervention for humanitarian purposes may in some instances be authorized by the Council, whereupon
the legal issues concern the explicitness of the authorization and the Council’s capacity to delegate such
authority and characterize situations giving rise to humanitarian concerns as threats to international
peace. On authorized humanitarian intervention, see S. Chesterman, Just War or Just Peace? Humanitarian
Intervention and International Law (2001), at 112-162; D. Sarooshi, The United Nations and the
Development of Collective Security: The Delegation by the UN Security Council of its Chapter VII Powers (1999).
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the Kosovo intervention as a further instance of supporting state practice for what,
since it would exist outside the scope of the UN Charter, would be a new rule of
customary international law. Suggestions by the United States that such a right exists,
and explicit claims to this effect by several of its allies, are seen as evidence of an
accompanying opinio juris.*?

A traditional analysis of the issue, however, would focus on a broader array of state
practice and opinio juris. One would weigh the interventions in Iraq and Kosovo,
together with any accompanying claims to legality and any similar interventions and
claims elsewhere, against the responses of other states to these interventions, and
against the responses to humanitarian crises more generally over a considerable
number of years.

The putative right of unilateral humanitarian intervention does not fare well under
such an analysis. For example, the Kosovo intervention provoked an unequivocal
statement from the G77 group of 133 non-industrialized states that unilateral
humanitarian intervention is illegal under international law.** And the history of
humanitarian crises more generally is predominantly a history of non-intervention,
with most of the relatively few examples of humanitarian intervention having been
conducted under explicit Security Council authorization.** As recently as 1986, the
International Court was able to state, in the Nicaragua case, that ‘while the United
States might form its own appraisal of the situation as to respect for human rights in
Nicaragua, the use of force could not be the appropriate method to monitor or ensure
such respect’.*’

Nevertheless, the question again arises as to whether the rules concerning how
customary international law is made and changed have themselves changed, or are in
the process of changing. For example, are acts, as compared to statements, today
accorded more weight than previously? Does the practice of the powerful now count
more, as compared to the practice of the weak? Or does a lower threshold now exist
with regard to the development of customary rules of a humanitarian or human rights

32 See, e.g., President Clinton’s speech of 24 March 1999 (‘We act to protect thousands of innocent people

in Kosovo from a mounting military offensive’. — ‘In the President’s Words: “We Act to Prevent a Wider
War”’, NY Times, 25 March 1999, A15); Lewis, supra note 15 (quoting a spokesman for the US National
Security Council as well as Abram Chayes, Diane Orentlicher, Michael Reisman, Ruth Wedgwood and
Thomas Franck); and the statement of the UK delegate to the UN Security Council on 24 March 1999
(‘Every means short of force has been tried to avert this situation. In these circumstances, and as an
exceptional measure on grounds of overwhelming humanitarian necessity, military intervention is
legally justifiable.” — S/PV.3988 (1999) 12).
3 See Declaration of the Group of 77 South Summit, Havana, Cuba, 10-14 April 2000, <http://
www.g77.org/Docs/Declaration_G77Summit.htm>, para. 54 of which reads, inter alia: ‘We reject the
so-called “right” of humanitarian intervention, which has no legal basis in the United Nations Charter or
in the general principles of international law.” The 133 states in question included 23 Asian states, 51
African states, 22 Latin American states and 13 Arab states. Individual opposition was voiced by, among
others, Russia, China, Namibia, India, Belarus, Ukraine, Iran, Thailand, Indonesia and South Africa. See
Krisch, supra note 4, at 83-84.
See Chesterman, supra note 31; Wembou, ‘Le droit d'ingérence humanitaire: un droit aux fondements
incertains, au contenu imprécis et a géométrie variable’, 4 African JICL (1992) 570.
> ICJ Reports (1986) 14, at 134 (para. 268).
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character? The widespread acceptance among many Western governments and
authors that the intervention in northern Iraq, the establishment of the no-fly zones
and the Kosovo intervention were not clearly illegal suggests that, at least from the
perspective of one sector of international society, changes of these kinds may indeed be
underway.

Similar questions arise concerning the right of self-defence, which has been invoked
by the United States in two distinct contexts to justify measures against Iraq in the
decade following the Gulf War. First, it was invoked to justify attacks on Baghdad in
June 1993, two months after the discovery of an assassination plot directed against
former President George Bush Sr.*® Second, self-defence has been used to justify
actions to protect warplanes enforcing the no-fly zones.*”

In both instances, the invocation of the right of self-defence raises certain issues of
treaty interpretation, since Article 51 of the UN Charter limits self-defence to
situations where ‘an armed attack occurs against a Member of the United Nations'.
Traditionally, this provision has been interpreted so as to allow self-defence only when
an attack has occurred upon the territory of the state exercising the right.*® But the
United States has applied a purposive approach to the interpretation of Article 51, and
has even gone so far as to rely upon that provision to justify attacks against Iraqi
targets, such as communications facilities, linked to air defences but located outside
the no-fly zones.**

Claims of self-defence would also seem to raise issues of customary international
law, for Article 51 states: ‘Nothing in the present Charter shall impair the inherent
right of individual or collective self-defense ...’. For this reason, a traditional analysis
of the United States’ invocations of the right of self-defence also requires an
examination of state practice and opinio juris over time.

The responses of other states to the June 1993 attacks on Baghdad hardly reflected
a preponderance of support for the United States’ claim.* Efforts to employ the right of
self-defence in respect of warplanes have met with a similarly mixed reaction,

See Madeline Albright’s statement, as reported in ‘Raid on Baghdad; Excerpts from U.N. Speech: The Case
for Clinton’s Strike’, NY Times, 28 June 1993, A7.
See, e.g., Wines, ‘Bush Sends a Final Message to His Old Nemesis in Iraq’, NY Times, 14 January 1993,
A9; Myers, ‘U.S. Jets Attack Iraq Missile Post’, NY Times, 29 December 1998, A1; Becker, ‘U.S. Pilots over
Iraq Given Wider Leeway to Fight Back,” NY Times, 27 January 1999, A8. This invocation of self-defence
is contingent on the right of the warplanes to be in Iraqi territory in the first place — a right that is
justified on the basis of Council resolutions interpreted so as to permit the no-fly zones, and on the basis of
a customary law right of unilateral humanitarian intervention. See discussion supra text at notes 8—11
and infra text at notes 63-64.
3% See I. Brownlie, International Law and the Use of Force by States (1963 ), at 275; B. Simma (ed.), The Charter
of the United Nations: A Commentary (1994), at 676.
39 See, e.g., Dao, ‘U.S. and British Jets Strike Air-Defense Centers in Iraq’, NY Times, 17 February 2001, A1.
For supportive commentary, see Condron, supra note 4. On purposive as compared to textually-based
approaches to interpretation, see discussion supra text at notes 6-29.
The UK, Italy, Germany and Russia expressed support for the June 1993 attack; Egypt, Sudan, Jordan and
the Arab League voiced opposition. See Whitney, ‘Raid on Baghdad: Reaction; European Allies Are
Giving Strong Backing to U.S. Raid’, NY Times, 28 June 1993, A7. Only the UK and Russia expressed
support for the legal justification advanced by the US. See Kritsiotis, supra note 4, at 175, note 80.

40
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particularly when used to justify attacks outside the no-fly zones.*' The February
2001 strikes were even condemned by a number of the United States’ closest allies in
the Middle East and Europe.*?

And yet, in 1993 Dino Kritsiotis wrote of self-defence that ‘it could be said that the
United States is engaged in the progressive development of this area of international
law’.** In 1994, Christine Gray identified that the different approaches to the question
of an extended right of self-defence indicated a division between industrialized and
non-industrialized states, with industrialized states pushing for a more extended right
through their physical acts, and non-industrialized states resisting such moves
through their statements in the UN General Assembly.** In 1998, Marc Weller
observed that the justifications advanced by the United States ‘either appeared to
extend existing justifications for the threat or use of force, or to create a new one’.*>
These statements indicate, not only that the right of self-defence might itself be
changing, but that important underlying issues of law formation are at stake.

The development of customary international law has long been a matter of some
disagreement among states — and among academic international lawyers. One
contested issue concerns the character of state practice. Some writers, such as
Anthony D’ Amato, Mark Weisburd and Karol Wolfke, have insisted that only physical
acts count as state practice, which means that any state wishing to support or oppose
the development or change of a rule must engage in some sort of act, and that
statements or claims do not suffice.*®

Numerous authors have opposed this position.*” One reason for their opposition is
that, in so far as this approach concerns the change of rules, it would seem to require
violations of customary international law. In short, acts in opposition to existing rules
constitute violations of those rules, whereas statements in opposition do not.
Consequently, this approach is, in Michael Akehurst’s words, ‘hardly one to be
recommended by anyone who wishes to strengthen the rule of law in international
relations’.*® But this approach does more than reduce the space for diplomacy and

41

See, e.g., Myers, ‘U.S. Presses Air Attacks on Iraq in a Low-Level War of Attrition’, NY Times, 3 February

1999, Al.
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peaceful persuasion; it also provides a substantial advantage to powerful states in
developing customary international law.

The polarization between those authors who think that only acts constitute state
practice and those who support a broader conception is perhaps most evident in the
debate about whether, and how, resolutions of international bodies such as the
General Assembly contribute to customary international law. Traditionally, most
international lawyers considered that resolutions were only able to contribute as
expressions of opinio juris, with some writers suggesting that they cannot even
constitute reliable evidence of opinio juris because state representatives frequently do
not believe what they themselves say.*

Yet many non-industrialized states and a significant number of writers have
asserted that resolutions are important forms of practice which are potentially
creative, or at least indicative, of rules of customary international law.’® In the 1986
Nicaragua case the International Court reinforced this view by accepting that a series
of Assembly resolutions played a role in the development of customary rules
prohibiting intervention and aggression.’’

These assertions have in turn been resisted, with a degree of success, by a number of
powerful states and many writers, most of them from the United States.’? Today,
General Assembly resolutions play a markedly less important role in debates over
customary international law than they did just 20 years ago. The recent literature on
the use of force in Iraq and Kosovo contains relatively few references to the relevant
resolutions, including the 1970 United Nations Declaration on Friendly Relations.?

Statements by individual states or groups of states are also accorded significantly
less weight. During the 1960s, 1970s and 1980s, the views of the G77 group of
non-industrialized states were considered of considerable relevance to any assessment
of customary international law. The same cannot be said of the statement issued by
that same group following the Kosovo intervention, expressing the view that
unilateral humanitarian intervention isillegal.’* A review of the subsequent literature
turns up scarcely a mention of that statement, especially in articles and books
published in the United States.>’

However, it is possible that we are witnessing something more than just a
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continued effort to degrade the influence of resolutions and the relative weight of
statements as opposed to acts. The United States, and some authors from the United
States, may also be seeking a degree of formal recognition for the greater influence of
the actions and opinions of powerful states in the formation of customary
international law. It is true that powerful states have always had a disproportionate
influence on customary law-making, in large part because they have a broader range
of interests and activities and consequently engage in more practice than other states.
In addition, their practice is often better documented than that of relatively weaker or
poorer states, and is nowadays more likely to be available electronically and in
English, and thus readily accessible to a larger and more diverse group of international
lawyers.’® However, when it comes to statements such as that by the G77 on
humanitarian intervention, none of these explanations pertain. The adoption of this
particular document was reported in the press and the document itself is easy to find,
in English, on the Internet.””

Moreover, paying less attention to some states is one thing; having a legal
justification for paying less attention is another. And it is possible that the legal
principle of sovereign equality is now, quietly but resolutely, under attack. Today, in
the United States literature in particular, in analyses and arguments concerning
customary international law, one increasingly encounters references to ‘leading’ and
‘major’ states or nations — words that imply directly that some states matter more
than others in a formal rather than informal way.>®

Tan Brownlie identified this tendency in his 1995 General Course at the Hague
Academy:

The modus operandi for the formation of customary law supposes an equality of States and also a
principle of majoritarianism. A certain amount of contracting out is possible but the generality
of States are permitted by their conduct to develop customary rules. On the same basis, more or
less, new States and new régimes, like the Soviet Government of 1917, are subject to existing
rules of general international law.

This approach to international law creates problems for those who hold that inequalities of
power between States should be reflected in the way in which the law is made and applied, and

¢ See M. Byers, Custom, Power and the Power of Rules (1999), at 37-38 and 153.
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indication that their special status in customary law-making is recognized as a matter of law’. G.
Danilenko, Law-Making in the International Community (1993), at 96.
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this involves what may be called the hegemonial approach to law-making. The hegemonial
approach to international relations may be defined as an approach to the sources which
facilitates the translation of the difference in power between States into specific advantages for
the more powerful actor. The hegemonial approach to the sources involves maximizing the
occasions when the powerful actor will obtain ‘legal approval’ for its actions and minimizing
the occasions when such approach may be conspicuously withheld.*

And it is clear that, as the number of less powerful states increases and the economic
and military gap between the weak and the strong grows, powerful states, and
authors from powerful states, do have an interest in altering the principle of sovereign
equality — a principle which operates, in a multitude of contexts, to constrain the
law-making influence of the powerful.*

We may also be witnessing efforts to reduce the time necessary for the development
of customary international law. Much of the literature concerning unilateral
humanitarian intervention focuses on the decade following the end of the Cold War.
There is an assumption, implicit in this literature, that the geopolitical shifts of
1989-1991 rendered previous practice of little relevance to determining the
contemporary balance of influence and interests — and thus the current state of
customary law. This assumption is made notwithstanding the fact that the interests of
most states have not changed on many issues, including the use of force in
international relations. As the G77 made clear after the Kosovo intervention, weak
states still attach considerable importance to the existence of legal protections against
the use of force.®! Since the capacity of the United States to influence law-making is
much greater today than it was just 10 years ago, a reduction in the time involved in
the formation of customary international law, by discounting long-established
practice, disfavours weak states and favours the single superpower.

It is true that technology has accelerated the process of information gathering, and
thus one aspect of the formation and dissemination of state positions on international
legal issues. But governmental policy-making, and especially inter-governmental
policy-making on fundamental issues, still takes considerable time. For example, it has
taken nearly a decade for France, Germany and a number of Arab States to decide to
oppose publicly the United States’ continuing policy of force against Iraq.®* A
reduction in the time involved in customary international law would constrain or
obviate these sorts of deliberative processes, especially those involving coordination
among groups of states.

The United States’ actions in Iraq raises a host of additional issues concerning
customary international law and, more particularly, possible changes to the manner

% Brownlie, ‘International Law at the Fiftieth Anniversary of the United Nations,” 255 RdC (1995-1) 9, at
49.
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in which customary rules are made and changed. To begin with, what weight should
be accorded to arguments in the alternative as potential contributions to the
development of customary rules? For example, a right of unilateral humanitarian
intervention was hardly the principal justification advanced by the United States
when it intervened in northern Iraq, imposed the no-fly zones and then intervened in
Kosovo; in fact, such a claim was advanced by the United States in only ambiguous
terms.®® In contrast, the United Kingdom did clearly articulate such a claim — which
raises the additional question of whether one state, in this case a partner in the
relevant act, can express the opinio juris for another state’s practice.®*

A related issue concerns the weight to be accorded to academic writing that
advances legal arguments to justify governmental actions that the governments
themselves have not articulated clearly, if at all. Most of the support for a right of
unilateral humanitarian intervention has been generated by authors who have
attached legal arguments to policy decisions that may in fact have been made in
disregard — if not conscious violation — of international law. Similarly, what weight,
if any, should be accorded to expressions of opinion by the media and non-
governmental organizations on this and other legal issues?

Another question concerns the degree of significance, if any, that should be
accorded to inconsistencies in the application of measures justified by the putative
rule. For example, with regard to the right of unilateral humanitarian intervention,
what weight should be accorded to the 1996 decision to strike at targets in southern
rather than northern Iraq in response to renewed persecution of the Kurds,® or the
refusal to take risks with pilots’ lives in the Kosovo campaign?®® Do these decisions
demonstrate a lack of focus on the humanitarian justification claimed, and thus
provide evidence that opinio juris did not in fact exist, or was at best limited? Or does the
making of the claim together with a demonstrated willingness to act, in whatever
manner, provide both the opinio juris and state practice necessary to contribute to the
new rule?

Isit the case, also, that a lower threshold now exists with regard to the development
of customary rules of a humanitarian or human rights character? Suggestions to this
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effect have certainly appeared in the literature,®” and may be bolstered by recent
debates concerning possible differences between human rights and other rules with
regard to their effects on reservations to treaties,® and on the law of state succession.®

And finally, if the law concerning force is changing, are we seeing the end of the jus
cogens character of the prohibition on the use of force, given the higher threshold that
would traditionally have been accorded that rule with regard to any such change?”’

All of these potential changes to the underlying process of customary international
law matter greatly because their effect would be to favour disproportionately one
particularly powerful international actor. Although law is necessarily the result and
reflection of politics, law nevertheless retains a specificity and resistance to short-term
change that enables it to constrain sudden changes in relative power, and sudden
changes in policy motivated by consequentially shifting perceptions of opportunity
and self-interest.”" As Grewe recognized, the geopolitical changes that occurred in
1989-1991 will, eventually, result in substantial changes to the international legal
system. But the question of the moment concerns whether those changes will occur
slowly and deliberately enough to reflect accurately the complexity of relationships
and interests, amongst states as well as non-state actors, that constitutes the
international community of the early 21st century; or whether those changes will be
implemented so quickly and forcefully that they instead reflect little else but the
particular interests of the newly dominant state.

A few authors have responded to these developments by advancing new
approaches that would work in favour of the less powerful states. For example, Nigel
White and Robert Cryer have taken issue with those who ascribe legal significance to
the refusal of many states publicly to object to the armed actions of the United States:

Itis true... that deficiency of condemnation is an unfortunate fact of international relations in
the post-Charter era, but it is over-simplistic to equate this with a change in the law. For a new

customary norm to have emerged, absence of condemnation itself is not enough. There must
also be an intention for that failure to condemn to amount to an acceptance of the legality of
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the threat or an alteration of the pre-existing law, in other words, opinio juris. This has been
conspicuous by its absence. Reluctant tolerance does not evidence opinio juris.”>

Identifying evidence of opinio juris when a state does not respond is a notoriously
difficult problem that has led international lawyers traditionally to presume its
existence when a state does nothing in the face of another state’s clear and concerted
effort to change customary international law.”* In 1981, Brigitte Stern identified that
acquiescence on the part of relatively weak states is often a result of the dynamics of
power rather than a freely given consent, and that opinio juris thus means different
things for weak and powerful states.”* Nevertheless, this insight did not lead Stern to
suggest changes in the relevance accorded to acquiescence, nor is there any evidence
of such a change having occurred. But the argument advanced by White and Cryer
represents two authors’ effort to engineer precisely such a change, altering the process
of customary international law so as to better protect — in one small but significant
way — the weak against the powerful.”

Current evidence suggests that the customary process is in fact changing in the
opposite direction, weakening those aspects of the law that disfavour the powerful
while maintaining and strengthening those aspects, such as the rules concerning
acquiescence, that operate in their favour. The early results of these developments are
reflected in the following passage from the report of the Independent International
Commission on Kosovo:

One way to analyze the international law status of the NATO campaign is to consider legality a

matter of degree. This approach acknowledges the current fluidity of international law on

humanitarian intervention, caught between strict Charter prohibitions of non-defensive uses

of force and more permissive patterns of state practice with respect to humanitarian
interventions and counter-terrorist use of force.”®

This passage bears more than a passing resemblance to the following lines from an
article written by Michael Reisman on the June 1993 attacks on Baghdad:

If one believes, as I do, that law is not to be found exclusively in formal rules but in the shared
expectations of politically relevant actors about what is substantially and procedurally right —
which may diverge sharply from the written rules — then a prerequisite for appraisal of the
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lawfulness and implications of an incident such as the Baghdad raid is an identification of the
yardstick of lawfulness actually being used by relevant actors.”

Reisman'’s use of the term ‘politically relevant’ is noteworthy, as is the fact that his
writings are cited with expressed approval in the Commission’s report.”® Here too, in
the field of customary international law, Myres McDougal and the ‘New Haven
School’ are staging a comeback.

4 Customary International Law and Treaties

It was explained above that a number of the claims advanced by the United States to
justify its policy of force towards Iraq contradict traditional interpretations of the UN
Charter.” This raises at least three different kinds of questions. At one level, questions
arise as to whether the interpretations of these and other Charter provisions have
changed as a result of the subsequent acts and claims of the United States, and the
responses of other states.* At another level, questions arise as to whether the rules
concerning treaty interpretation have themselves changed or are in the process of
changing.®! And at a third level, the question arises as to whether the influence of
subsequent practice has extended beyond interpretation into the actual modification
of treaty obligations, or the desuetude of those obligations and their replacement by
rules of customary international law. This is certainly a plausible, if unlikely scenario
with regard to the putative right of unilateral humanitarian intervention.

The desuetude of treaties is a recognized process.®” However, it usually takes a
lengthy period of time and is unlikely to occur in areas, such as the use of force, where
considerable practice occurs under the umbrella of the relevant treaty. The
modification of treaties by way of subsequent practice would also seem to occur from
time to time.** However, the mechanisms by which such modifications occur are
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unclear and, at the least, a considerable amount of state practice of a relatively
uniform character would seem to be required, over a lengthy period of time.

The question therefore arises whether the processes by which treaties may be
modified through subsequent practice are themselves undergoing change. The
question takes on a particular sharpness in respect of the use of force, where violations
of the Charter are not uncommon, and where the Charter has traditionally been
accorded, not only primacy in this area, but also a quasi-constitutional status vis-a-vis
other treaties.®* At what point, if ever, does a pattern of non-compliance alter or
render inapplicable the treaty rule? Does the quasi-constitutional status of the Charter
create a higher threshold for the replacement or supplementation of its provisions by
new rules of customary international law?*> Does the Charter apply in situations
where the decision-making processes that it created have become inoperative due to
political differences between states, and urgent action is needed to prevent gross
violations of fundamental rules of customary international law?*®

The response to certain claims advanced by the United States would suggest that
change is indeed underway with regard to at least some of these issues. The
intervention in northern Iraq, the creation of the no-fly zones and the Kosovo
intervention were all supported, at least initially, by most Western states notwith-
standing the apparent constraints of the Charter.®” And this support becomes all the
more relevant if one accepts the related suggestion that powerful states count more
than weak states in the development of customary rules, for the rules governing the
interaction of customary international law and treaties are themselves customary in
character.®®

5 A sui generis Set of Rules for the United States?

It is widely accepted that a state may choose persistently to object to a change in a rule
of customary international law, and that the United States has successfully — though
never indefinitely — persistently objected to a few rules on previous occasions.®
However, it is difficult to see how the United States could now become a persistent

Article 103 of the Charter reads: ‘In the event of a conflict between the obligations of the Members of the
United Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.’
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objector to the customary rules governing the use of force, given the long existence of
those rules — unless the rules concerning persistent objection have themselves
changed, or are in the process of changing.

But maybe what we are seeing is not so much an effort by the United States to resist
change as an attempt to create new, exceptional rules for itself alone. Similar
exceptional rules have been created by other states in the past, albeit on a more limited
basis. In 1984, the Federal Republic of Germany abandoned its claim to a three-mile
territorial sea within the specific confines of the German Bight and claimed a new limit
on the basis of a 16-mile box defined by geographical coordinates.’® The new claim,
which was explicitly designed for the limited purpose of preventing oil spills in those
busy waters, met with no public protests from other states. This was perhaps because
the balance of interests in that situation was different from that which existed more
generally — different enough that other states were prepared to allow for the
development of a prescriptive right as an exception to the general rule.

The same might be said of the position and interests of the single superpower in the
post-Cold War period, in which case the development of exceptional rules would
depend on the responses of other states to the exceptional claims. And given the
potentially substantial political, military and economic costs of opposing the United
States in any particular law-making situation, acquiescence might well occur — at
least with regard to those claims that are not substantially contrary to the most
important interests of other states. Most importantly, acquiescence may also be likely
with regard to the United States’ preferred approaches to the interpretation of at least
some Security Council resolutions and treaties, the identification and assessment of at
least some forms and instances of state practice, and the relationship between
customary international law and at least some treaties. And it is this pattern of
assertion and acquiescence in exceptional claims that might, in turn, eventually lead
to changes in the underlying rules concerning interpretation and law-formation, if
not generally, then at least in so far as they concern the United States. The end result
could be that one set of legal processes pertain to the single superpower, and another
set to all other states.”!

In short, although international law is what states choose it to be, the power
dynamic behind the law may, in fact, leave relatively less powerful states believing
that they have little choice but to allow the United States to reshape international law
into such an exceptional regime.

Conclusion

This article has used the United States’ policy of force against Iraq as an opportunity to
consider the potential for change in three foundational areas: the rules concerning the

%0 See: Decree of 12 November 1984, reproduced in 7 Law of the Sea Bulletin (1986) 9; Byers, supra, note 56,
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interpretation of Security Council resolutions and treaties; the rules concerning how
customary international law is made and changed; and the rules concerning the
interaction of customary international law and treaties. It concludes that change may
already be occurring in each and every one of these areas.

If such changes are indeed occurring, this could have a number of important
consequences. For example, states could become significantly more cautious about
supporting any Security Council resolution that might subsequently be interpreted so
as to justify the use of force, and permanent members of the Council would probably
exercise their vetoes more often.’” This in turn could result in an increasingly
diminished role for the Council, and more frequent unilateral applications of force.”?
The trend towards greater unilateralism could be accelerated further by the
increasingly flexible character of customary international law, and all of these
changes could together contribute to a weakening of the entire international legal
system, as the development of rules favouring the powerful strengthens the sense of
disenfranchisement that is already felt by many states, particularly in the non-
industrialized world.”*

Grewe, however, recognized that the logical conclusion of his thesis — an
international legal system shaped by and for the dominant state — is not a necessary
conclusion in the unique environment that has emerged in the years following the
Cold War.”” Grewe accepted that the United States would dominate law-making in the
new epoch, but he also expressed hope that the ‘international community’ would play
a substantial role in shaping the new international law, thus constraining the single
superpower substantially more than would otherwise have been the case. Grewe
understood that, although the United States is the most powerful single state, it is not
more powerful than groups of other states — if those groups are large enough, act in
concert, and speak with one voice. Nor, in a world in which non-state actors occupy
an increasingly influential role, is the influence of any state necessarily as great as it
would otherwise have been.

After a decade-long period of adjustment and learning, during which time the
United States has on numerous occasions successfully exploited its law-making power
to its own ends, other states, and non-state actors, seem to be responding to the efforts
of the single superpower in ways that, at times, serve broader community interests.
Developments such as the 1997 Land Mines Convention and the 1998 Statute for an
International Criminal Court suggest that a greater coherence in approaches to
law-making may be emerging outside the United States, as other international actors

92 See Weller, supra note 4.

See Quigley, ‘The United Nations Security Council: Promethean Protector or Helpless Hostage?’, 35 Texas
1L] (2000) 129.

See Wembou, supra, notes 4 and 34; Kohen, supra note 16; Kwakwa, ‘Regulating the International
Economy: What Role for the State?” in M. Byers (ed.), The Role of Law in International Politics (2000) 227.
See discussion supra text at note 2.
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recognize the possibility of a new balance of power in the making of international
law.”®

And yet, although these developments are promising, the critical differences remain
unresolved — and largely unaddressed. The future shape of the international legal
system will depend, above all, on how we interpret Security Council resolutions and
treaties, on how we create and change rules of customary international law, and on
how we understand the relationship between customary international law and
treaties. These are contested issues, and likely to become more so. It is here that the
strengthened authority of the international community will be most severely tested by
the considerable power and law-making influence of the United States.

9% See: <http://www.un.org/law/icc/statute/romefra.htm>; <http://domino.un.org/MineBan.nsf>.





