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Abstract
The frequent use of enforcement action of a unilateral or multilateral character to protect
human rights as well as a growing concern over the detrimental effects of UN sanctions on
civilian populations attest, albeit from different perspectives, to the importance of human
rights values in the international community. In fact, a process of constitutionalization seems
to be taking place in international law. The anomaly is that it materializes in bits and pieces,
mainly through the emergence and subsequent consolidation of normative precepts perceived
as fundamental. By providing ad hoc solutions, not grounded on any discernible principle of
general application, the Security Council has failed to bring this process into an
institutionalized framework. The prevailing ‘ad-hocism’ permeating its action prevents the
development and subsequent enforcement of consistent patterns of normative standards and
policies and makes it difficult to exercise scrutiny over the conduct of international actors.
Eventually, the lack of consistency, predictability and fairness not only undermines its
credibility, but also causes one to wonder whether the Security Council can be of any
guidance in defining the contours of an international legal order based on respect for the rule
of law and the consistent enforcement of shared values and common interests.

The question of human rights protection and monitoring in the context of this
symposium compels us to think about the evolving character of the legal order of the
international community at a time of transition. In this perspective, I shall put
forward some submissions — far short of a synthesis I am afraid — with a view to
reconciling the apparently different views presented by Aznar-Gómez and Bennoune
in their contributions.

The main theme underlying Aznar-Gómez’s paper is a criticism of what he defines
as the ‘deregulation process’ occurring in the international community. In a slightly
different connotation to that of its original proponents,1 Aznar-Gómez takes the
expression to mean the ‘deliberate and gradual disappearance of the rule of law’ and
‘its substitution with the rule of power’ based on a case-by-case approach to
international law. Instances of this are traced to the pragmatism with which the
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Security Council has faced the various crises that have arisen recently in the
international community and to its reluctance to specify the normative basis on
which its actions were based. This tendency has been almost invariably backed by
states obsessed with the fear of setting precedents which sooner or later could backfire
on them.

Bennoune’s paper, on the other hand, by using such general categories of analysis
as human rights and sovereignty, often seen in contradistinction with each other,
helps to broaden the perspective and to frame the discourse in the general context of
the international legal order and its theoretical foundations. She shares the concerns,
voiced by some scholars, that by doing away with the concept of sovereignty one may
be left with a ‘people-centered legal order which could result in the centralization of
power in the international community’, with the most powerful states having a firm
grip on law-making and law-enforcement processes. State sovereignty, which has
increasingly come under attack in Western legal scholarship in recent times, still
represents, in Bennoune’s view, the best way to protect an individual’s rights and to
make violators accountable under international law. Furthermore, sovereignty, both
as an organizational arrangement and as a tool of legal analysis, would be a crucial
factor in preserving the stability of the international legal order.2

Although one might be tempted to see these papers as two contrasting perspectives,
some similarities emerge upon closer scrutiny. In the first place, they both issue
warnings to the international community and express their discontent about the way
in which collective functions are currently discharged. On the one hand, Bennoune
warns against the centralization of international legal processes and, on the other,
Aznar-Gómez underscores the danger inherent in the decentralization of actions
taken in response to acts or situations which may prejudice the international legal
order. In this respect, the two papers voice similar concerns. The international
community is perceived as being unwilling or unable to discharge its functions
properly. In response to such shortcomings, Bennoune sees much good in going back
to traditional tenets of classical international law, such as the concept of state
sovereignty, whereas Aznar-Gómez holds that the current dichotomy between state
practice and opinio juris may have a negative impact on the efficacy of institutional
mechanisms of human rights protection and may, possibly, hamper the formation of a
doctrine of humanitarian intervention by the international community.

In fact, Bennoune’s contention that sovereignty and human rights are often
presented as the two opposite poles of a spectrum is quite a valid one. Legal scholarship
frequently indulges in such a simplification by suggesting more or less directly that the
human rights doctrine is incompatible with the notion of state sovereignty and that
the latter may represent an insurmountable obstacle for international law in securing
adequate protection for the fundamental rights of individuals. One may wonder,
however, whether such a polarity between sovereignty and human rights actually
exists and whether this is a sufficiently accurate description of reality. While it is in
principle true that the state, by exercising its sovereign prerogatives, may indeed be in
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a better position to secure respect for human rights, as Bennoune argues, it is also
undeniably true that external scrutiny of state conduct by international law has been
fundamental in fostering human rights and in promoting worldwide the idea that
states can no longer disregard universally accepted standards of human rights
protection by invoking sovereignty.3 At a time of increasing perplexity about its role in
international law,4 the present writer is still convinced that the human rights
doctrine, despite its Western connotations, has enormously contributed to laying the
foundations of an international public order based on a commonality of core values
which most people, despite their governments’ view, would regard as fundamental.

The problem with presenting human rights and sovereignty necessarily in contrast
with each other is reminiscent of other polarities used in legal scholarship to highlight
the flaws in international law. It suffices to think of Koskenniemi’s criticism of liberal
theory as applied to international law to realize that the extreme application of logic
and the use of dichotomous categories are hardly conducive to a constructive analysis
and to an accurate representation of contemporary legal processes.5 To hold that
international law theories are either utopian or apologetic rests on some simplistic
assumption that there can be nothing in between realist theories, excessively
grounded on historical contingencies and based on the rule of power, and idealistic
constructs, far removed from reality and hinged on the rule of law. Similarly, the
contention that the international legal system, being based on the premises of liberal
theory, is inherently flawed and doomed to remain essentially indeterminate at its
core presupposes the impossibility of reconciling competing claims between equally
sovereign states without resorting to some subjective notion of world order which
requires a conception of justice and undermines the alleged neutrality of international
law. As rightly argued, the pursuance of common interests and values, provided that
the relevant decisions are taken by duly authorized persons or bodies in appropriate
fora and within the framework of established practices and norms, does not deprive
law-making, adjudication and enforcement processes of their legal character.6 After
all, all legal systems are geared towards the accomplishment of certain goals and as
such are value oriented. International law is no exception.

The level of complexity attained by international law in recent times, besides
attesting to its maturity,7 compels a more subtle approach to legal analysis. Broad
analytical categories and general principles may be instrumental in maintaining the
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unity of the system,8 but their content and scope of application need to be constantly
revised in the light of the changed demands of the international community. This
effort of constantly adjusting the normative content of international legal rules to the
underlying social texture, far from jeopardizing certainty and predictability, is better
suited to preserving the dynamic character of international law-making processes.

However controversial the notion of sovereignty can be,9 its contours need to be
carefully reassessed. The concept has become too vague and indeterminate to provide
any useful guidance. If some provocative speculations about its disappearance have
proved wrong, its invocation by some states to justify blatant violations of
international law appears anachronistic and totally unconvincing.10 Henkin’s call for
the breaking down of the normative content of the principle of sovereignty stands out
as the most reasonable approach.11 What we need to know is what states may do or
may not do under contemporary standards of international law. In other words,
states’ rights and entitlements must be assessed against the background of their
international law obligations. Such a functional approach to state sovereignty may
indeed be a more flexible and conducive instrument to solving the otherwise
inextricable difficulty of reconciling abstract notions of dubious utility. If this is
accurately done, there is no need to do away with the concept of sovereignty, which as
a normative and organizational principle will stay with us for a long time.12

A last point concerns the lack of consideration of other important factors that any
sovereignty versus human rights type of analysis inevitably entails. By focusing
almost exclusively on the issue of state sovereignty and limits thereto, such an
approach ends up disregarding or neglecting the increasing role that both inter-
national and non-governmental organizations have recently come to play.13 No
meaningful discourse about protecting human rights can be made if these actors and
their activities are not given appropriate consideration and if traditional instruments
of legal analysis are not adjusted to this new paradigm.14 To know whether
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international law rules, shaped by and adjusted to states’ conduct, are applicable to
international organizations is one of the most compelling questions needing to be
broached.15 For instance, in the specific case of the UN action against Iraq, the main
issue is whether the Security Council acted in conformity not only with the law of the
Charter but also with general international law, assuming it was bound by it. In fact,
the latter issue ought to be taken up more carefully to see what particular human
rights or humanitarian law norms the Security Council, and, more generally,
international organizations, are bound to respect and what the legal basis of their
obligations actually is. Clarification of this point would help shed light on what
otherwise seems to be a fairly inconclusive discussion on the limits which would
allegedly coerce the action of the Security Council as regards the protection of
fundamental rights.16

In assessing the legacy of 10 years of management of the Iraqi crisis, there are
perhaps some other fundamental questions which are worthy of consideration. Most
notably, one may wonder whether international law is undergoing a process of
constitutionalization. By this, reference is made to the possibility that an organic and
fundamental law of the international community is emerging, laying down the basic
principles to which all the actors which participate in international legal processes
should conform. This question, carefully avoided by many scholars, presumably still
inhibited by Hart’s equation of the international legal system with a primitive one,17

has mainly been addressed with reference to the role of the United Nations.18

Undoubtedly, the UN has greatly contributed both to establishing a sense of an
international community, not least for the widespread participation in its constitutive
instrument, and to establishing a consensus on a number of general principles of
coexistence and cooperation among states. However, not even its most enthusiastic
supporter would look any longer at the UN as an institution capable of satisfactorily
discharging collective functions on behalf of the entire international community. In
particular, the piecemeal approach of the Security Council to issues concerning
Chapter VII of the Charter has partly undermined the Security Council’s credibility as
the ultimate guarantor of international peace and security, and has drawn criticism
from a variety of sources.
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Although human rights protection has been the motivation inspiring many actions
undertaken under Chapter VII, the Security Council and its member states have
carefully avoided setting precedents by clearly acknowledging human rights as the
principal foundation for their action. No consistent, let alone comprehensive, doctrine
of human rights intervention has ever been formulated by the Security Council,
whose ancillary use of human rights motivations is too constant to be regarded as
coincidental.

Such institutional flaws notwithstanding, one may still pose the question whether a
notion of international public order can be based on a commonality of interests and/or
values, short of any reliable institutional framework of a general character. Interests
and values may coincide at times, or they may diverge. But it is on this sense of
commonality coming to the surface in a variety of ways19 that the existing gap must be
bridged between what states and large sectors of the transnational civil society
perceive as fundamental values or shared concerns and what those same states do to
ensure their enforcement. This is the central issue in the present form of organization
of the international community. Only if such common ground can be found and clear
legal parameters protecting common interests and values can be established could
one speak of a process of constitutionalization taking place in international law. An
accurate evaluation of whether this is the case implies a marked departure from
traditional ways in which constitutional law-making processes materialize.20 Rather
than occurring through the creation of new universal institutions capable of
discharging functions in the interest of the community as a whole or by enhancing the
efficacy of the existing ones such as the United Nations, such a process seems to be
taking place mainly through the emergence and subsequent consolidation of
normative precepts perceived as fundamental.21 This is particularly true as regards
human rights and humanitarian law, whose main underlying values are almost
universally accepted.22
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The universalization of normative values goes hand in hand with other phenomena
which contribute to establishing a sense of commonality. On the one hand,
law-making techniques have evolved to the effect of favouring multilateralism on a
very broad basis.23 Numerous treaty-based arrangements, either of a regional or of a
sectoral character, have attained a remarkable level of institutionalization. The above
developments, despite their fairly heterogeneous character, are clearly inspired by the
existence of common interests and values which act as a catalyst in the process of
fostering international cooperation and integration, depending on the particular
context in which they occur.

The anomaly is that the process of constitutionalization of the international
community materializes in bits and pieces. Although few would deny that a common
thread exists, and that a hierarchy of normative values has already crystallized, no
coherent and well-coordinated system has yet emerged. This should hardly be
surprising if one is willing to admit that international law is undergoing a transition.
The inevitable aura of uncertainty which surrounds any such period favours all sorts
of speculations concerning its future development,24 and prompts scholars to devise
new analytical tools to keep up with the pace of change in social and legal processes.25

The reality is, crude as this may sound, that, apart from intellectually stimulating
doctrinal constructs, backed up by a few strands of practice, we do not have much in
terms of conceptual systematization. Be that as it may, Abi Saab’s Darwinian
metaphor can hardly be questioned: the contemporary international legal system
may be less coherent and reassuring than the old one based on the positivistic
paradigm of a community of equally independent states, yet it is several steps up the
evolutionary ladder.26 Its complexity and emerging vertical structure point to an
evolutionary process, which, though far from being fully achieved, is well under way.
The Security Council could have brought this process into an institutionalized
framework, thus strengthening its role as the guarantor of community values. By
providing ad hoc solutions, not grounded on any discernible principle of general
application, the Security Council has failed to fulfil its task and has often paved the
way for states to act unilaterally. If one were to indulge the temptation of coining a
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new term, the present writer believes that ‘ad-hocism’ could properly describe the
decision-making policy adopted by the Security Council in its recent practice.

Unfortunately, ‘ad-hocism’ may over time become an almost invincible enemy, as it
prevents the development and subsequent enforcement of consistent patterns of
normative standards and policies. The main lesson to be learnt from the decade of
measures against Iraq is that, rather than establishing a precedent for collectively
sanctioning acts of aggression and, more generally, threats to international peace and
security, the international community and the UN in particular have preferred to treat
the matter as an exceptional one and to resort to measures often characterized as
unique. Had those decisions been grounded and justified on a clear set of principles
and objectives, their efficacy and their impact on international law would have been
much greater. In this respect, the handling of the Iraqi crisis has been a lost
opportunity. Similar considerations apply also to the recent practice of the Security
Council which, by its failure to act at the height of the Kosovo crisis, abdicated its
responsibility in the maintenance of international peace and security and favoured
unilateral action by states based on dubious interpretations of the principle of
humanitarian intervention. In fact, consistency in identifying principles and objec-
tives, and coherence in their implementation, is not such a daunting task, nor would it
seem to require particular efforts in certain circumstances. It suffices to think of the
lack of coordination between the various sanctions committees to realize that even
minimal and informal communication and consultation would help a great deal both
in providing uniform solutions to similar problems and in promoting a sense of
legitimacy and fairness in proposed actions.27 Similarly, human rights monitoring
systems for the enforcement of sanctions should have been built into every sanction
regime rather than being episodically used and shyly implemented.28

Furthermore, ‘ad-hocism’, by preventing the emergence and consolidation of
normative standards, makes it difficult to exercise scrutiny over the conduct of
international actors, be they states, international organizations or individuals.
Indeed, the issue of accountability will become crucial for the emergence of an
international public order based on a commonality of values.29 This is yet another
lesson to be drawn from the decade of sanctions against Iraq. There can hardly be any
perception of fairness of these measures if no external or built-in mechanism of control
over the legitimacy of the Security Council’s action is established and if remedies are
not devised and made available to potential victims. This consideration should not be
confined to the long-debated issue of whether the exercise of any power of judicial
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review over Security Council resolutions, either by the International Court of Justice
or by other international judicial bodies, can be exercised.30 Although the issue of
judicial control remains topical, other forms of control and accountability are
conceivable. In a recent report submitted to the UN Sub-Commission on the
Promotion and Protection of Human Rights, some suggestions were aptly made as to
how to promote such forms of control.31 Given the paucity of fora in which
international organizations as such can be held accountable for violations of
fundamental human rights, preventive action should be pursued as a priority. Quite
apart from the difficulty of triggering judicial remedies against international
organizations and their organs,32 the current malaise concerning the effects of
sanctions on civilian populations demands an overall reassessment of the use of
comprehensive long-term sanctions regimes as a tool to bring about compliance with
international obligations.33

At this point, one may legitimately wonder whether it is a proper task for the
Security Council to foster the rule of law in international relations.34 By contrast, it
could be argued that the Security Council simply ought to address and possibly solve
situations which may endanger or have actually breached international peace and
security. The adjudication and enforcement of international law rules should be left to
other fora, particularly judicial bodies, and indeed the Security Council has been
criticized for allegedly exercising quasi-judicial functions. As a political organ, the
Security Council is heavily influenced by political contingencies, and its smooth
functioning is always dependent on the concurring will of its permanent members.
While the latter qualification is certainly true and should be borne in mind by those
who place too much emphasis on the practice of the Security Council for the formation
of general international law, a higher level of consistency in decision-making would
certainly favour the political credibility of the organ and would eventually help
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establish a sense of predictability and fairness, which are essential elements of any
international legal system based on the rule of law.35 Only if like cases are treated alike,
if clear objectives are set and their achievement pursued consistently, can one look
with optimism at the future development of the Security Council as the ultimate
guarantor of certain fundamental interests of the international community. Pragma-
tism is a short-term strategy which is not likely to pay off in the long run. Ten years of
sanctions against Iraq and other instances of recent practice, while attesting that
human rights have become one of the cornerstones of the international legal system,
clearly show that the Security Council can hardly be a guide in defining the contours
of an international legal order based on respect for the rule of law and on the
consistent enforcement of shared values and common interests.




