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Torture and State Immunity:
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Abstract
In recent judgments, the claim has been made that immunity, as a procedural rule, does not
affect substantive norms but merely diverts the claim to an alternative forum. As such, the
claim is made that immunity does not equate to impunity. Yet, within a context in which the
courts of the state in which the torture allegedly took place are very often unavailable and
diplomatic protection does not amount to an alternative means of settlement, the provision
of immunity in foreign courts contributes to, justiﬁes, and may even constitute the resulting
impunity. At the same time, the framework within which immunity is addressed tends to
lend itself to such a result. Courts routinely cite sovereign equality, par in parem non habet
jurisdictionem, dignity, and comity as legitimate bases on which to grant immunity without considering the evolution of these doctrines. As a result, the contemporary application of
immunity is premised on 1648 understandings of doctrines such as sovereignty, thus positioning the state above the law, a result which renders the prohibition of torture impotent.

1 Introduction
Within the Secretary-General of the Council of Europe’s investigation on secret detention and rendition, the impact of immunity on impunity was squarely addressed. As one
of three key areas requiring action by member states, the Secretary-General emphasized ‘the need to ensure that the rules on State immunity do not lead to impunity for
perpetrators of serious human rights violations’.1 In recommending that the Council
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of Europe take the lead in adopting an instrument which establishes ‘clear exceptions
to State immunity in cases of serious human rights abuses’,2 the Secretary-General
highlighted the importance of ‘a coherent and practical approach, avoiding legal insecurity resulting from differences in the case-law of individual member States’.3
In the years since the European Court of Human Rights’ narrow judgment of 9–8
in Al-Adsani v. United Kingdom,4 the availability of state immunity in cases involving
allegations of torture and other crimes under international law has become an issue of
topicality and contestation. The divergent reasoning and result of recent judicial decisions expose the struggle national courts have faced in attempting to resolve the conﬂict between the two principles of traditional and contemporary international law.5
Yet, the Secretary-General’s ﬁndings reﬂect the ﬁrst direct acknowledgment of the link
between a grant of immunity and impunity.
Prior to the Secretary-General’s reports, both the Council of Europe and the International Law Commission (ILC) avoided the question whether immunity should be
available in cases concerning allegations of torture and other crimes under international law. Within the Council of Europe’s Pilot Project on State Practice Regarding
State Immunities, the relationship of immunity to crimes under international law did
not even feature in the questionnaire sent to states parties.6 Similarly, the drafting history of the new United Nations Convention on the Jurisdictional Immunities of States
and Their Property 20057 illustrates that no serious consideration of the relationship
of immunity to the prohibition of torture took place.8 Instead, six years before the
adoption of the Convention, the Working Group of the International Law Commission
surmised that the interaction between immunity and jus cogens norms ‘did not seem
to be ripe enough for the Working Group to engage in a codiﬁcation exercise over
it’.9 No further consideration to the relationship was given, despite the long-standing
exception to immunity for torts committed in the forum state and a number of developments which indicate a move away from the grant of immunity in cases involving
allegations of torture.
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Moreover, a number of formalistic interpretative techniques are often employed to
deny the impact of immunity on impunity. In recent judgments, for example, the claim
has been made that immunity, as a procedural rule, does not affect substantive norms
but merely diverts the claim to an alternative forum. Such rhetoric enables the afﬁrmation of commitment to the prohibition of torture, despite a reality within which the
victim or survivor very rarely enjoys an effective – or, indeed, any - alternative forum
in which to seek and obtain his or her right to a remedy and reparation. At the same
time, the framework within which immunity is addressed tends to lend itself to such
a result. Courts routinely cite sovereign equality, par in parem non habet jurisdictionem,
dignity, and comity as legitimate bases on which to grant immunity without considering the evolution of these doctrines. As a result, the contemporary application of
immunity is premised on 1648 understandings of doctrines such as sovereignty. In
this respect, the ﬁndings of the Council of Europe’s Secretary-General are again particularly illustrative by asserting that ‘[i]nternational law should not regard it as being
contrary to the dignity or sovereign equality of nations to respond to claims against
them or their agents’.10

2 Denying the Impact of Immunity on the Prohibition of
Torture
In a recent codiﬁcation, the United Nations’ Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law (Basic
Principles on Reparation) aim to provide ‘those who claim to be victims of a human
rights or humanitarian law violation with equal and effective access to justice … irrespective of who may ultimately be the bearer of responsibility for the violation’.11 In
addition, Principle 1 of the United Nations’ Set of Principles for the Protection and Promotion of Human Rights Through Action to Combat Impunity (Impunity Principles)
provides that:
Impunity arises from a failure by States to meet their obligations to investigate violations; to
take appropriate measures in respect of the perpetrators, particularly in the area of justice, by
ensuring that those suspected of criminal responsibility are prosecuted, tried and duly punished; to provide victims with effective remedies and to ensure that they receive reparation for
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the injuries suffered; to ensure the inalienable right to know the truth about violations; and to
take other necessary steps to prevent a recurrence of violations. 12

Against this background, distinctions between the laws of procedure and substance
have been employed to justify the grant of immunity to a foreign state when torture is
alleged. This article challenges this proposition on two grounds. First, the distinction
between laws of procedure and substance attempts to justify the provision of immunity by basing itself on the false premise that a ‘different method of settlement’ exists
on the international plane. As diplomatic protection reﬂects a discretionary remedy
of the state rather than the individual concerned, it cannot offer an adequate, effective, available, and predictable alternative means to combat impunity. Secondly, the
paper addresses the means by which immunity, framed as a procedural rule, is used
to deﬂect acknowledgment and examination of the impunity which often results by
granting immunity to a foreign state.

A The Distinction between Procedure and Substance
In her dissenting opinion in the Arrest Warrant case, ad hoc Judge van den Wyngaert found that ‘[i]n practice immunity leads to de facto impunity’.13 Where allegations of torture and other crimes under international law have been made in
foreign courts to date, a judicial remedy has not been available in the state in
which the crime is alleged to have taken place. For example, reflecting on the case
of Mr Al-Adsani (a dual national of the United Kingdom and Kuwait, who brought
a civil claim against individual officials and the state of Kuwait before the English courts, alleging that he was tortured in Kuwait), Fox acknowledges that ‘local
remedies may well be manifestly futile’. She points to the investigation by Kuwaiti
courts of Mr Al-Adsani’s ‘complaint against the Sheikh and others and obtaining
undertakings from all parties as to their future good behaviour’ to demonstrate the
lack of a domestic remedy.14 Furthermore, in a number of immunity cases such
as Ferrini v. Federal Republic of Germany15 in Italy; Prefecture of Voiotia v. Federal
Republic of Germany16 in Greece; and Princz v. Federal Republic of Germany17 in the
United States, the claimants had attempted to adjudicate their dispute in Germany
but were refused access to the courts because they did not fall within the precise
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terms of national legislation on compensation for crimes committed during World
War II.18
However, when faced with the question whether the grant of immunity equates
to impunity, the International Court of Justice (ICJ), the European Court of Human
Rights (ECtHR), and the House of Lords in the United Kingdom have all framed immunity as a procedural bar which only acts to determine the forum in which the claim
is heard but which does not remove the petitioner’s underlying substantive right or
the defendant’s underlying (alleged) responsibility. In Al-Adsani v. United Kingdom, the
ECtHR held that ‘[t]he grant of immunity is to be seen not as qualifying a substantive
right but as a procedural bar on the national courts’ power to determine the right’.19
In the Arrest Warrant case, the ICJ found that:
immunity from jurisdiction enjoyed by incumbent Ministers for Foreign Affairs does not mean
that they may enjoy impunity in respect of any crimes that they may have committed, irrespective of their gravity. Immunity from criminal jurisdiction and individual criminal responsibility
are quite separate concepts. While jurisdictional immunity is procedural in nature, criminal
responsibility is a question of substantive law. Jurisdictional immunity may well bar criminal
prosecution for a certain period or for certain offences; it cannot exonerate the person to whom
it applies from all criminal responsibility.20

Finally, in the recent case of Jones v. Saudi Arabia before the House of Lords, both Lord
Bingham and Lord Hoffman (in his concurring opinion) held that:
State immunity is a procedural rule going to the jurisdiction of a national court. It does not go to
substantive law; it does not contradict a prohibition contained in a jus cogens norm but merely
diverts any breach of it to a different method of settlement. Arguably then, there is no substantive
content in the procedural plea of State immunity upon which a jus cogens mandate can bite.21

In all three cases, the courts employ formalistic language to avoid addressing the
question at the core of their analysis: does immunity contribute to impunity? On the
day the judgment in Jones v. Saudi Arabia was released, the then British Prime Minister
also resorted to evasive rhetoric when asked, ‘[n]ow that Ron Jones and others have
lost the right to sue Saudi ofﬁcials for torture, what meaningful legal redress is there
for any Briton tortured abroad in the light of the Law Lords’ ruling?’, during Prime
Minister’s Question Time. The Prime Minister responded:
May I point out to the hon. Gentleman that we intervened in this case in order to ensure that
the rules of international law and state immunity are fully and accurately presented and
upheld? That is important for us as a country and for others. But our strong position against
torture remains unchanged: we utterly condemn it in every set of circumstances.22
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B Diplomatic Protection as an Inadequate Alternative Method of
Settlement
The ﬁrst problem with the proposition that the procedural rule of immunity simply
diverts the claim to a different form of settlement is that it presupposes that a different
form of settlement exists on the international plane. However, diplomatic protection
does not properly constitute an alternative means for the victim or survivor to realize
the right to a remedy and reparation. Under current international law, diplomatic
protection reﬂects a discretionary process, whereby an individual must ﬁrst negotiate with his or her state in order to have the claim espoused. The ICJ summarized the
traditional international law position in Barcelona Traction: ‘the State must be viewed
as the sole judge to decide whether its protection will be granted, to what extent it is
granted, and when it will cease’ and ‘should the natural or legal persons on whose
behalf it is acting consider that their rights are not adequately protected, they have
no remedy in international law’.23 As a discretionary process, only a handful of states
have ever brought a case against another state for torture.
A number of states provide for a right to diplomatic protection,24 as permitted by
international law.25 The ILC initially also attempted to move away from the traditional
international law position by introducing Article 4 into its draft articles on diplomatic
protection as:
Unless the injured person is able to bring a claim for such injury before a competent international court or tribunal, the State of his/her nationality has a legal duty to exercise diplomatic protection on behalf of the injured person upon request, if the injury results from a grave
breach of a jus cogens norm attributable to another State.26 States are obliged to provide in their
municipal law for the enforcement of this right before a competent domestic court or other
independent national authority.27

However, this provision was subsequently rejected, ‘on the ground that that would
have meant engaging in progressive development’.28
The English courts maintain that diplomatic protection is a discretionary process,
as conﬁrmed by the Court of Appeal in Abbasi v. Secretary of State for Foreign and Commonwealth Affairs.29 The Court held that ‘[i]t is clear that international law has not
yet recognised that a State is under a duty to intervene by diplomatic or other means
23
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to protect a citizen who is suffering or threatened with injury in a foreign State’.30 In
explaining the reach of diplomatic protection the Court concluded that:
These statements reﬂect the fact that, to use the words of Everett, it must be a ‘normal expectation of every citizen’, that, if subjected abroad to a violation of a fundamental right, the British
government will not simply wash their hands of the matter and abandon him to his fate31 …
[but] the policy statements that we have cited underline the very limited nature of the expectation. They indicate that where certain criteria are satisﬁed, the government will “consider”
making representations. Whether to make any representations in a particular case, and if so in
what form, is left entirely to the discretion of the Secretary of State.32

The Court did, however, note that ‘[t]he expectations are limited and the discretion
is a very wide one but there is no reason why its decision or inaction should not be
reviewable if it can be shown that the same were irrational or contrary to legitimate
expectation; but the court cannot enter the forbidden areas, including decisions
affecting foreign policy’.33 Judicial scrutiny of the discretion afforded to the government in the area of diplomatic protection reﬂects a positive trend in international law.
Indeed, judicial review of decisions not to exercise diplomatic protection is available
in a number of national jurisdictions34 and has also been endorsed by the International Law Association (ILA) in its Resolution on Diplomatic Protection of Persons
and Property ‘in the context of due process and the prevention of arbitrariness … and
to ensure that the government of nationality considers the position of the particular
individual and the extent to which such action might be taken’.35 The ILA speciﬁcally
highlighted a lack of access to justice in national courts ‘by reason of the absence of
local remedies to exhaust in the alleged wrongdoer state and barring of suit against
such a state by a plea of state immunity in the courts of other states’ as no longer justifying a discretionary approach to diplomatic protection.36
While judicial scrutiny reﬂects a welcome development, the continuing discretionary nature of diplomatic protection nonetheless renders it incapable of offering an
alternative remedy for victims and survivors of crimes such as torture under international law. Particularly given the balancing act undertaken between foreign policy
interests and the rights of the individual, the victim or survivor has no predictable or
controllable means by which to assert a claim, as much of the decision would turn on
factors external to the individual, including the broader relationship between the two
governments and the underlying subject matter. As the government stated in Abbasi,
for example, ‘[a]ssessments of when and how to press another State require very ﬁne
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Ibid., at para. 69.
Ibid., at para. 98.
Ibid., at para. 99.
Ibid., at para. 106(iii).
See The International Law Association, ‘Diplomatic Protection of Persons and Property: Final Report’
(2000), at paras 162 (discussing the availability of administrative or judicial review and in some instances compensation for the failure to provide diplomatic protection in the Spanish, German – particularly the
case of Rudolph Hess, Case number 2 BVR4 19/80, 90 ILR (1992) 386 – and Swiss courts).
International Law Association, ‘Diplomatic Protection of Persons and Property’, Res No 5/2006, at para. 2.
International Law Association Report, supra note 34, at 167–168.
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judgments to be made, based on experience and detailed information gathered in the
course of diplomatic business … In cases where a person is detained in connection
with international terrorism, these judgements become particularly complex.’37 The
dangers accompanied by this balancing act are illustrated by Amnesty International
in noting that the state ‘will often sacriﬁce the legal rights of the victim to competing
political considerations, such as maintaining friendly relations with the state responsible for the wrong’.38
Thus, in Al-Adsani v. Kuwait,39 the English Court of Appeal acknowledged that Mr
Al-Adsani ‘had attempted to make use of diplomatic channels but the [UK] government refused to assist him’.40 However, despite this ﬁnding once the case reached the
ECtHR, the government argued that ‘[t]here were other, traditional means of redress
for wrongs of this kind available to the applicant, namely diplomatic representations
or an inter-State claim’.41 Despite Mr Al-Adsani’s status as a dual national, the UK
government cannot have intended to refer to his Kuwaiti nationality since Kuwait
was also the defendant in the case. Within this context, the UK’s submission that ‘traditional means of redress’ remained available reﬂects a disturbing decoy, in that the
submission was made after the UK government had already precluded the option of
diplomatic protection.
Finally, diplomatic protection essentially presents a claim of the state and not the
individual concerned. Thus, the Permanent Court of International Justice (PCIJ) held
that, ‘[b]y taking up the case of one of its subjects and resorting to diplomatic action or
international judicial proceedings on his behalf, a State is in reality asserting its own
right – its right to ensure, in the person of its subjects, respect for the rules of international law’.42 In the context of the Al-Adsani case therefore, Warbrick and McGoldrick
note that, ‘[a]ccording to this view of the law, the individual is simply an object of any
wrong, his injury similar, say, to the pollution of a lake or an unlawful incursion into
airspace’.43 If the state is found to have breached international law (thereby invoking
the obligations of cessation and reparation44) the offending state will only have to pay
reparations to the aggrieved state, and again enjoys discretion as to whether to trans-
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Al-Adsani v. Government of Kuwait and Others, CA, 12 Mar. 1996, 107 ILR (1998) 536.
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(1933).
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Doc A/56/10 (2001) at Part II, Ch. 1.
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fer the reparations made to the victim of the violation.45 The ILC has so far left ‘the
matter open’ as to whether the state is ‘under an obligation to pay over to an injured
individual money that it had received by way of compensation for a claim based on
diplomatic protection’, in order to ‘allow for further development in the law’.46 As
such, this aspect of diplomatic protection illustrates the incompatibility with the right
to a remedy and reparation by avoiding generality and predictability in place of discretion on a case-by-case basis.

C Justifying Impunity through Formal Barriers of Procedure and
Substance
Within a context in which the courts of the state in which the torture allegedly took
place are very often unavailable and diplomatic protection does not amount to an
alternative means of settlement, the provision of immunity in foreign courts contributes to, justiﬁes, and may even constitute the resulting impunity. Yet, the distinction
between procedural and substantive rules of international law operates to present two
separate regimes which do not interact and functions to minimize the exposure given
to impunity. As such, the broader requirements of international law cannot impact
upon immunity as a self-contained regime. The insulation of immunity thus raises the
bar which must be overcome to deny its applicability. As will be discussed in the next
section, the distinction between procedural and substantive rules within the ambit of
state immunity has often gone unchallenged because the immunity of foreign states
has traditionally existed within the realms of ‘untouchables’ such as sovereignty, dignity, comity, and deference to foreign policy. In this respect, the ‘excessive formalism’47 projected on to immunity operates to ﬁx and solidify the reach of immunity
and protect it from broader developments in international law which might reduce
its scope.48
The formal division between procedural and substantive norms as parallel but distinct regimes provides plausible legal language to justify the provision of immunity
without directly rejecting the prohibition of torture.49 In the same sentence, states and
judicial bodies can reafﬁrm their commitment to the prohibition of torture and claim,
through the neutralizing rhetoric of the law of procedure, that immunity sits compatibly with the prohibition of torture by not interacting with it at all. Equally, however,
attempts to deny the impact of other procedural rules on the prohibition of torture
have been exposed and rejected. Thus, in the case of A and Ors v. Secretary of State for
the Home Department, the House of Lords recently held that:
I am startled, even a little dismayed, at the suggestion … that this deeply-rooted tradition and
an international obligation solemnly and explicitly undertaken can be overridden by a statute
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Chorzow Factory Case (Pol v. FRG) [1927] PCIJ Series A, No. 9.
ILC, supra note 24, at 240.
M. Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (2005), at 564.
Ibid., at 564.
Ibid., at 570.
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and a procedure rule which make no mention of torture at all … It trivialises the issue before
the House to treat it as an argument about the law of evidence.50

By framing immunity as a procedural rule, the pretence of neutrality acts to steer
attention away from the deeper question of the legitimacy of immunity when torture
is alleged. As Koskenniemi points out, international law ‘is constantly directing attention away from important problems by deﬁning them as “political” or “economic” or
“technical” and thus allegedly beyond law’s grasp’.51 In effect, the focus on procedure
sanitizes immunity, thus legitimizing and denying the impact of immunity on impunity. Containing the ﬁght to combat impunity to the discretionary whims of states contradicts the Impunity Principles which require a range of forums before which claims
can be made in order to combat impunity.52 As Hegarty points out, ‘[t]hat States commit violations of human rights is an undeniable, if much denied, truth’,53 and Asad
afﬁrms, the ‘modern state use of torture requires the rhetoric of denial’.54 Equally, however, such conditions are unstable. Once the mythology of the neutrality of immunity
is exposed, immunity no longer presents itself as simply a procedural rule, but a barrier tantamount to the acceptance of torture; an acceptance which cannot co-exist
with rejection of its prohibition. As such, procedural rules cannot be used to evade
substantive obligations, as this would defeat the core basis for jus cogens norms such
as the prohibition of torture, by facilitating unlawful derogation.55

2 The Impact of the Evolution of Sovereignty, Dignity, and
Comity on the Conception of Immunity
One of the further ways in which immunity has been used as a tool to sustain impunity
for torture and other crimes under international law is by restating the traditional justiﬁcations for immunity. As such, courts routinely cite sovereign equality, par in parem
non habet jurisdictionem, dignity, comity, and international relations as legitimate and
necessary bases on which to grant immunity. Two effects emerge from the connection
of immunity to these traditional bases without further analysis. The close association
of immunity with the traditional doctrines such as sovereignty often suggests a higher
status in international law than it actually enjoys as an exception to the jurisdiction of
the forum state. Secondly, no consideration is given to the contemporary meaning and
evolution of such principles. As such, a disjuncture arises between the current status
of the underlying principles and immunity under international law. Whereas immunity can only be derivative, not constitutive of these principles, the lack of analysis by
50
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courts results in its enjoyment of a more absolutist position than its root. The depiction
of immunity as static contradicts the progressively contracting coverage of immunity,
precipitated by the evolution in sovereignty. As Gavouneli points out, immunity is ‘a
classic subject of international law in perennial need of adjustment to contemporary
notions of State and the rule of law’.56

A Origins of Immunity Entrenched in Impunity
Before international law emerged as a discipline in the 16th century, the authority
of the sovereign ruler was understood as supreme.57 As such, the sovereign enjoyed
absolute immunity from the jurisdiction of his or her own courts.58 As a matter of reciprocity, sovereign rulers later extended immunity to foreign sovereigns.59 Within this
context, immunity was historically conceived as a means of preventing the sovereign
from ever being held accountable for his or her actions; the idea that ‘the power of
the sovereign is incapable of legal limitation’.60 On this view, immunity did equate to
impunity.
On the emergence of the nation-state, the principle of sovereign equality deﬁned the
relationships between states. As each state was understood to have exclusive control
and competence over affairs within its own territory, the grant of immunity to foreign
states persisted as a demonstration of comity and reciprocity. Equally, immunity had
peripheral relevance as states interacted minimally and generally preferred to resolve
disputes through diplomatic rather than judicial channels.61 Moreover, immunity
was not consistently applied; the status of the foreign state as an ally or enemy often
determined the availability of immunity.62 As Simpson notes:
the endless debates about humanitarian intervention or anticipatory self-defence or sovereign
immunity seemed irresolvable, or at least unfruitful, without a consideration of identity …
States were juridically equivalent on the orthodox view and any analysis of, say, sovereign
immunity or humanitarian intervention had to proceed from this assumption … Immunity
was disposable in cases involving outlaws but tenaciously applied to the personnel of the Great
Powers themselves.63

In this respect, immunity emerged out of the sovereignty of the forum state, rather
than – as is often claimed – as a right of the foreign state.
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This lack of acknowledgement of the historical background underscores the inﬂated
premise accorded to immunity by judicial bodies. In civil actions brought against a
foreign state or its ofﬁcials, courts tend either to focus on the availability of immunity
without ﬁrst addressing the jurisdictional basis for the case or to conﬂate both jurisdiction and immunity into a simultaneous and overlapping analysis. Such an approach
suggests that immunity constitutes the primary rule instead of reﬂecting its exceptionality which, but for the foreign state’s involvement, would enable the courts of the
forum state to exercise jurisdiction.64 One of the reasons for the consideration of immunity ahead of jurisdiction results from the structure of a number of national statutes
which provide for a general rule of immunity subject to speciﬁc exceptions.65 However,
as highlighted in the foregoing, consideration of immunity is contingent upon a prior
‘jurisdictional anchor to establish the court’s competence’.66 Moreover, at least in the
case of the United Kingdom, the introduction of the Human Rights Act 1998 allows
greater ﬂexibility in statutory interpretation. In R v. A, Lord Steyn found that:
Section 3 of the 1998 Act places a duty on the court to strive to ﬁnd a possible interpretation compatible with convention rights. Under ordinary methods of interpretation a court may
depart from the language of the statute to avoid absurd consequences: [Section] 3 goes much
further. Undoubtedly, a court must always look for a contextual and purposive interpretation:
[Section] 3 is more radical in its effect. It is a general principle of the interpretation of legal
instruments that the text is the primary source of interpretation: other sources are subordinate
to it … Section 3 of the 1998 Act qualiﬁes this general principle because it requires a court to
ﬁnd an interpretation compatible with convention rights if it is possible to do so … In accordance with the will of Parliament as reﬂected in [Section] 3 it will sometimes be necessary to
adopt an interpretation which linguistically may appear strained. The techniques used will not
only involve the reading down of express language in a statute but also the implication of provisions. A declaration of incompatibility is a measure of last resort. It must be avoided unless it
is plainly impossible to do so …67

The construction of the coverage of immunity as static has an ossifying effect on the
development of the relationship between immunity and the prohibition of torture
and crimes under international law because it suggests a greater status and rigidity
to immunity than international law recognizes. Indeed, in the Arrest Warrant case,
judges Higgins, Kooijmans, and Buergenthal pointed out that, by addressing immunity at the outset, ‘[t]he impression is created that immunity has value per se, whereas
in reality it is an exception to a normative rule which would otherwise apply’.68 Indeed,
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the history of immunity demonstrates a much greater ﬂexibility than is implied in
debates speciﬁcally related to its availability in cases of torture and crimes under international law. Such adjustability is particularly evident in the move from the absolute
rule of immunity to the restrictive theory,69 which Garnett attributes to the ability of
the forum state to exercise its territorial sovereignty. He argues that such an exercise
was consistent with the principle of sovereign equality and disabled international law
from requiring absolute immunity.70 Thus, the adoption of the State Immunity Act
1978 in the United Kingdom to embody the restrictive approach to immunity was
not contingent on bilateral or multilateral state consent. Rather, as a result of its territorial sovereignty the United Kingdom was able to deny immunity to foreign states
in particular cases. Indeed, one of the weightiest factors for the adoption of the Act
related to pressure from corporations which wanted a level playing ﬁeld with states in
their contractual relations. As outlined by Dickinson, Lindsay, and Loonam:
it should be noted that the passage of the 1978 Act was not driven purely by matters of international legal theory. Perhaps inevitably, ﬁnancial and national interests had a part to play.
The proposed clariﬁcation of United Kingdom law and the contraction of the immunities and
privileges of foreign states were seen as wholly beneﬁcial from the point of view of the London
ﬁnancial markets (and, indeed, the English courts) and as averting a wholesale transfer of the
state loans market to New York.71

In line with Christopher Hall’s argument in this Symposium that the forum state
enjoys jurisdiction,72 analysis of the availability of state immunity should only arise
at the point at which jurisdiction is determined. Framed in this way, the question
becomes: should a state enjoy immunity from jurisdiction when other actors such as
corporations which ‘are playing international roles previously more or less the exclusive preserve of states’73 do not? Indeed, Richard Garnett has previously highlighted
that, ‘[g]iven the diminishing role of the state both as a national and international
actor, at least relative to the transnational corporation and the individual, a serious
question arises as to a state’s continued entitlement to any special protection from the
domestic jurisdiction of other states’.74

B Disjuncture between Sovereignty and Immunity
As discussed above, the connection between the sovereign equality of states and state
immunity is often traced to the origins of international law. Sovereignty, as a persistent
concern of international law, does not exist in a vacuum but moves and evolves with
69
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the progression of time. In this sense, public international law deﬁnes the parameters
of sovereignty and renders its authority contingent on the permissive and restrictive
qualities of the international legal regime. Thus, as Simpson notes, sovereignty has
undergone ‘ceaseless modiﬁcation and re-negotiation in the face of material forces
in world politics (e.g. war), institution-building inter-disciplinary struggle and theoretical contestation’.75 If immunity derives from sovereignty, its meaning, extent, and
impact must also be contingent on the current scope of sovereignty. Yet, by simply
restating the origins of immunity in sovereignty, courts have failed to acknowledge
the restrictions on the scope of immunity caused by the evolution of sovereignty over
time. As such, judicial decisions in which a state pleads immunity against allegations
of torture result in an inevitable clash between the principles of 1648 and those of
today. To tie immunity to the 1648 meaning of sovereignty positions the sovereign
above the law.76 As a consequence, immunity renders the prohibition of torture impotent and also frees sovereignty from its own constitutive framework in international
law. As with the division between procedural and substantive rules, the masked reliance on a Westphalian sovereignty would accord states the effective freedom to avoid
accountability for a crime such as torture, while advancing a rhetorical commitment
to its prohibition.
In the case of the commission of crimes under international law, state sovereignty and the principle of parem non habet jurisdictionem no longer provide
grounds on which to contest external scrutiny. Such crimes are not considered
the internal domain of one state, but the concern and responsibility of the international community as a whole. Citing Barcelona Traction, the ICJ recently held in
The Wall that obligations erga omnes ‘by their very nature are “the concern of all
States”’ and, ‘[i]n view of the importance of the rights involved, all States can be
held to have a legal interest in their protection’.77 The significance of this decision
lies in its illustration of the transformation of the relationship of sovereignty to
human rights, affirming that states cannot hide behind the barrier of sovereignty
to avoid accountability for crimes under international law.78 On this reading,
public international law has developed on two levels. First, sovereignty cannot be
asserted to avoid state responsibility for torture. Secondly, the sovereignty of all
states has expanded to allow inquiries into allegations of torture by the offending
state. Thus, rather than view sovereignty as a negative shield from accountability,
Cryer points out:
As jurisdiction involves one state asserting rights to adjudicate events in (and often involving
the ofﬁcials of) other states, this involves an assertion of sovereignty. Thus international criminal law, by accepting universal jurisdiction and limiting material immunities empowers states,
75
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enabling them to expand their sovereign rights to events beyond their borders … it also shows
that sovereignty is not always the enemy.79

A sub-conscious awareness of the internal recession of sovereignty may account for
the additional justiﬁcations used to support a grant of immunity in the form of the
dignity and comity of states. While sovereignty may still occupy a central space in
international law, dignity and comity stand outside the legal regime. Although the
legal parameters of state sovereignty would naturally fall within the scope of judicial
inquiry, the inclusion of extra-legal doctrines to strengthen the justiﬁcation for immunity indicates a judicial deference to a politicized version of sovereignty. The failure to
question the premise on which immunity is based both allows a masked regression
to a Westphalian notion of sovereignty and also results in a failure of the judiciary to
recognize the impact of such lack of analysis on the resulting impunity.
While statehood was previously bound up in the notion of dignity, Higgins contends that ‘the concept of the dignity of the sovereign has altered. International law
no longer regards it as being contrary to the dignity of nations to respond to claims
against them.’80 Her position is supported by Lord Denning’s statement in Rahimtoola
v. Nizam of Hyderabad that:
It is more in keeping with the dignity of a foreign sovereign to submit himself to the rule of law
than to claim to be above it, and his independence is better ensured by accepting the decisions
of courts of acknowledged impartiality, than by arbitrarily rejecting their jurisdiction.81

Arthur Watts adds that, ‘[f]ormerly, much weight was attached to the dignity of
States as an inherent quality of sovereign States which other States were under a duty
to respect’. He notes that the absolute jurisdictional immunity of states was based, in
part, on dignity, but concludes that ‘dignity … is an elusive notion, although it is still
a convenient label’, arguing that dignity is only relevant ‘in the realms of protocol
and State ceremonial. It is there, rather than in rules of international law, that weight
may still attach.’82 Thus, the self-image of states hinges their dignity on the rejection
of impunity and the promotion of accountability for crimes under international law,
meaning on a restricted understanding of sovereignty. In discussing the constructed
nature of state sovereignty, Cryer notes that ‘states have begun to internalize those
ideas and see their own identity as involving a commitment to the prosecution of
international crimes’.83
The restriction of sovereignty in this way also supports the extension of sovereignty
in the direction of jurisdiction. This was acknowledged by the House of Lords in A. and
Ors v. Secretary of State for the Home Department, where Lord Bingham clearly stated
that ‘I am not impressed by the argument based on the practical undesirability of
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upsetting foreign regimes which may resort to torture’.84 Comity, likewise, is precluded
from bolstering the coverage of state sovereignty; because it constitutes merely ‘rules
of politeness, convenience, and goodwill. Such rules of International conduct are not
rules of International Law, as it is distinctly the contrast to the Law of Nations.’85
Yet, by citing the traditional justiﬁcations for immunity in rote, Westphalian sovereignty is appropriated to prevent the effective enforcement of the prohibition of torture
and the right to a remedy and reparation. Thus, Charlesworth and Chinkin capture
the function of immunity to privilege certain voices and silence others,86 ﬁnding that:
[t]he international law of immunity sustains the invisibility of women in this area and reinforces the notion of the impermeability of statehood and its recognized agents. The major
inroads into the principle of the absolute immunity of the state and its agents has been in the
name of commercial enterprise, leaving untouched the structures of domination and subordination within the state.87

From this perspective, immunity regresses to its origins: a means to absolve the sovereign of all responsibility, as described by Lauterpacht as:
It is one of the manifestations not so much of the Austinian as of the Hobbesian conception of
state – a conception to which Mr. Justice Holmes gave expression in a frequently cited and often
criticized passage in Kawananakoa v. Polyblank in which he based the immunity of the state ‘on
the logical and practical ground that there can be no legal right as against the authority that
makes the law on which the right depends’.88

Thus, the current disjuncture between sovereignty and immunity illustrates that
when a grant of immunity is justiﬁed on the basis of sovereignty, the sovereignty
referred to is that understood at the outset of public international law. In positioning the state above the law through the medium of immunity, courts are not, in fact,
basing their decisions on the requirements of sovereignty as deﬁned today. Rather, by
simply referring to sovereignty as if amorphous, abstract, and temporally detached,
a Westphalian sovereignty is injected, enabling states to stand outside the law while
framing the decision within the conﬁnes of the law.89 By analogy, at Rome, sovereignty was also appropriated by states claiming that ‘“this would intrude on our sovereignty”’, when actually they meant ‘“we don’t like this” per se’.90
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3 Conclusion
With the adoption of the new United Nations Convention on the Jurisdictional Immunities of States and their Property 2005, proponents claim that the achievement of the
treaty lies in its departure from the discretion of individual states towards multilateral
certainty. Yet, as discussed in the introduction to this article, the drafting history of
the treaty both exposes an avoidance of the relationship of immunity to torture and
other crimes under international law and an ossifying structure embodied by a default
general rule of immunity subject only to speciﬁc exceptions. As such, the Convention
attempts to produce a certainty that is inherently unjust and unstable.91 By projecting
a general rule subject to speciﬁc exceptions in a context within which international
law has already begun to open up the possibility of the inapplicability of immunity
in areas ostensibly covered by the Convention’s general rule, the treaty’s coverage is
over-inclusive.92 Notably, when the Convention was still in draft form, the Chairperson of the United Nations’ Committee against Torture in its discussion of Canada’s
laws on state immunity considered that the terms of the Convention would not preclude Canada from enacting an exception to state immunity for cases of torture. The
Chairperson observed that:
as a countermeasure permitted under international public law, a State could remove immunity
from another State – a permitted action to respond to torture carried out by that State. There
was no peremptory norm of general international law that prevented States from withdrawing
immunity from foreign States in such cases to claim for liability for torture.93

In this respect, however much immunity is projected as a self-contained regime, the
preferences of states cannot operate to avoid interaction and adherence to broader
international law.
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