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The 21st-Century Belligerent’s
Trilemma
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Abstract

This article introduces three ways in which a state at war can attempt to accommodate the often
contradictory demands of military necessity and humanitarianism — three ‘logics’ of waging
war. The logics of sufficiency, efficiency and moral liability differently distribute the harm and
destruction that waging war inevitably causes. International law demands belligerents follow
the logic of sufficiency. Contemporary strategic imperatives, to the contrary, put a premium on
waging war efficiently. Cross-culturally shared expectations of proper state conduct, however,
mean killing in war ought to fit the logic of moral liability. The latter proves entirely impractic-
able. Hence, a belligerent faces a choice: (i) renounce the right and capacity to use large-scale
collective force in order to meet public expectations of morally appropriate state conduct (logic
of liability); (ii) defy those expectations as well as international law and follow strategic
imperatives (logic of efficiency) and (iii) follow international law (logic of sufficiency), which is
inefficient and will be perceived as illegitimate. This is the 2 1st-century belligerent’s trilemma.

1 Introduction

A state in war faces at every turn the overwhelming demands of military necessity.
Not following them might give the adversary the decisive edge in the struggle for mili-
tary victory. At the same time, very few states that end up waging war against another
state will altogether fail to also perceive an imperative to protect human life.! After all,

*  Janina Dill, Departmental Lecturer, University of Oxford, Oxford, United Kingdom. Email: Janina.Dill@
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This assumption does not apply to non-international armed conflict or regionalized civil wars, which
often feature widespread atrocities. For a compelling explanation of this difference between international
and non-international armed conflict, see Lamp, ‘Conceptions of War and Paradigms of Compliance:
The “New War” Challenge to International Humanitarian Law’, 16 Journal of Conflict and Security Law
(2011) 2, at 225. Studies that stress the crucial role played by lawyers in recent international armed con-
flicts include Blum, ‘JAG Goes to War’, Legal Times (15 November 2011); Coe and Schmitt, ‘Fighter Ops
for Shoe Clerks’, 42 Air Force Law Review (AFLR) (1997) 49; Dunlap, ‘The Revolution in Military Legal
Affairs: Air Force Legal Professionals in the 21st Century’, 46 AFLR (2001) 293; Kahl, ‘How We Fight’,
85 Foreign Affairs (2006) 8; Kramer and Schmitt, ‘Lawyers on Horseback? Thoughts on Judge Advocates
and Civil-Military Relations’, 55 University of California Los Angeles Law Review (2008) 1407.
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they are members of an international society in which the violation of human rights
provides grounds for criticism and often entails reputational costs. Of course, there is
no reason to assume that acting on military imperatives always involves sacrificing
humanitarian goals. Yet, it is a non-contingent reality of war that it regularly does.
How can a belligerent square the circle between the desire to win a war, on the one
hand, and the interest in meeting widely shared normative expectations of legitimate
state conduct, on the other hand?

This article introduces three ways in which a belligerent can attempt to accommo-
date these opposing imperatives — three logics of waging war. What shall be called the
logics of sufficiency, efficiency and moral liability differently distribute the harm and
destruction all wars inevitably inflict on a belligerent society. The article demonstrates
that a contextual interpretation of international humanitarian law (IHL) demands
belligerents follow the logic of sufficiency. The 21st-century battlefield, to the contrary,
appears to put a premium on waging war in accordance with the logic of efficiency.
Yet, neither combat operations that follow efficiency considerations nor hostilities con-
ducted in accordance with the strictures of sufficiency meet with public expectations
of legitimate state conduct. Cross-culturally shared beliefs about the value of human
life require destruction and killing in war to fit the logic of moral liability. However, it
proves impossible to wage war while accounting for the moral liability of individuals
on the opposing side. Rather than accommodating both humanitarian and military
imperatives, the logic of moral liability amounts to a de facto prohibition on the use
of force. The article discusses the implications of the observation that law (logic of
sufficiency), strategy (logic of efficiency) and legitimacy (logic of moral liability) make
diverging demands on states in war. The article focuses in particular on what it means
that obedience to international law neither allows a belligerent to pursue military vic-
tory in an efficient way nor does it ensure the legitimacy of conduct in war.

2 International Law and Sufficiency

‘War is about killing people and breaking things.”? Distinguishing people that bellig-
erents are allowed to kill from those who are immune from attack and things that bel-
ligerents may break from those that are to be left intact is at the heart of the subjection
of warfare to legal regulation.? This section will establish the logic behind the distribu-
tion of harm in war that international law envisages. The First Additional Protocol to
the Geneva Conventions contains the most recent promulgation of what and whois a

2 Quoted in J.C. Roat, The Making of US Navy Seals: Class-29 (2000), at xi.

> The principle of distinction is as old as the laws of war. The Lieber Code in Article 22 required ‘the distinc-
tion between the private individual belonging to a hostile country and the hostile country itself with its
men in arms’. Instructions for the Government of Armies of the United States in the Field, General Order
No. 100 of 1863. The International Court of Justice (IC]) declared distinction to be an ‘intransgressible
principle’ of customary law. Legality of the Threat or Use of Nuclear Weapons (1996), ICJ Reports (1996)
226, at ss 78ff; similar G. Best, Humanity in Warfare: The Modern History of the International Law of Armed
Conflict (1983), at 265.
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legitimate target of attack.* Article 48 enjoins belligerents to ‘direct ... operations only
against military objectives’. Persons that are combatants in the meaning of Article
43 are military objectives. According to Article 52(2), as far as objects are concerned,
military objectives are those ‘which by their nature, location, purpose or use make
an effective contribution to the military action and whose partial or total destruc-
tion, capture or neutralisation in the circumstances ruling at the time offers a definite
military advantage’. Two criteria — an ‘effective contribution to military action’ and a
‘definite military advantage’ — hence determine whether an object can be reckoned a
military objective.

In other words, it is the connection of an object to the conduct of combat opera-
tions — those of the enemy belligerent (effective contribution) and one’s own (military
advantage) — that puts an object into the category of military objectives.> But how
close must this connection be? What is the minimum degree of nexus between an
object and the enemy’s hostile actions for the object to count as a military objective?
We could interpret Article 52(2) to allow the engagement of only those objects that
contribute to the enemy’s military effort, meaning the direct, mostly kinetic engage-
ment of enemy forces. Alternatively, a connection to the war effort more broadly could
be deemed sufficient.® The latter interpretation creates a wider pool of ‘things to break’
on the opposing side.

Not surprisingly, the degree of nexus between an object and the adversary’s mili-
tary action often determines the degree of nexus between the attack and the military
advantage arising from the engagement of this object.” Can we solve the interpretive
question raised earlier by establishing the required degree of nexus between an attack
and the military advantage? The text says that the advantage has to be ‘definite’. The
ordinary meaning of definite could be tangible, visible or palpable, terms that allude to
the existence of an advantage, possibly the likelihood of its emergence. Alternatively,
definite could denote precise, determinate, distinct or unequivocal. These words refer
to, as it were, the sharpness of the contours of the advantage. None of the synonyms

4 Protocol Additional to the Geneva Conventions of 12 August 1949, Relating to the Protection of Victims
of International Armed Conflicts (First Additional Protocol) 1977, 1125 UNTS 3.

5 See also Dill, ‘International Law and the American Way of Bombing: Two Logics of Warfare in Tension’,
in M. Evangelista and H. Shue (eds), Changing Ethical and Legal Norms: From Flying Fortresses to Drones
(2014).

% Forinstance, A.P.V. Rogers, Law on the Battlefield (2004); see also Schmitt, ‘21st Century Conflict: Can the
Law Survive?’, 8 Melbourne Journal of International Law (2007) 44 3.

7 Tt is logically impossible that the engagement of an object that makes an effective contribution to the
adversary’s military action would not yield a military advantage. In turn, the most likely, though not the
only, reason why an attack on an object should be militarily advantageous is that it contributes to enemy
military action. Many commentators simply assume that the two criteria logically presuppose each other.
For instance, Dinstein, ‘Legitimate Military Objectives under the Current Jus in Bello’, in A.E. Wall (ed),
Legal and Ethical Lessons of NATO's Kosovo Campaign (2002), at 4; M. Sassoli, Bedeutung einer Kodifikation
fiir das allgemeine Vélkerrecht mit besonderer Betrachtung der Regeln zum Schutz der Zivilbevélkerung vor den
Auswirkungen von Feindseligkeiten (1990), at 363; for an opposing view, see McCormack and Durham,
‘Aerial Bombardment of Civilians: The Current International Legal Framework’, in Y. Tanaka and M.B.
Young (eds), Bombing Civilians: A Twentieth-Century History (2009), at 222; C. Pilloud et al., Commentary
on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (1987), ats. 2018.
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of ‘definite’ describe the advantage’s connection to the attack as designations such as
direct, immediate, prompt or instant would.

Claude Pilloud and his colleagues in their commentary on the Protocol require
the advantage to be ‘substantial and relatively close’.® This requirement suggests
there is a limit to the permissible distance between the advantage and the attack,
but ‘relatively close’ leaves room for interpretation. Michael Bothe, Karl Partsch
and Waldemar Solf consider ‘definite’ to mean that the military advantage must
be ‘concrete and perceptible ... rather than ... hypothetical’.” Perceptible is another
way of describing the quality of the required advantage. ‘Concrete’ and ‘not hypo-
thetical’ could refer either to the latter or to the connection between the attack and
the advantage. If concrete and not hypothetical are attributes of the connection
between the attack and the advantage, they likewise rule out that any remote con-
nection can bring an object under the definition of military objectives. However,
like Pilloud and his colleagues, Bothe, Partsch and Solf do not positively specify a
required degree of nexus. Scholars disagree on whether an indirect advantage aris-
ing from an attack renders the object in question fair game.'° The interpretation of
both criteria that define a military objective is hence beset by the same interpretive
controversy.

For the application of the law, does it matter that different interpretations prevail
regarding the minimum connection between objects and military operations? It does.
As indicated, the lower the minimum required degree of nexus, the broader the cate-
gory of military objective. An example of an object, whose contribution to the military
effort is vital, yet indirect, is the food supplier of an enemy belligerent.'* As soldiers
need to eat, food suppliers quite literally sustain the adversary’s war effort. By the same
token, their engagement ultimately generates a military advantage because hungry
forces are less militarily effective. However, this military advantage is not a direct result
of the attack. It is two, rather than one, causal steps away from the destruction of the
object in question. The result of the attack is that the business is in ruins and food
availability decreases: first causal step — soldiers get hungry; second causal step — mili-
tary effectiveness declines. In turn, the food supplying industry is doubtlessly part of a
society’s war effort. Yet, it is two causal steps removed from the enemy’s military effort,
meaning the engagement of the enemy belligerent in hostilities. Compare this to an
attack on an object more directly related to combat operations, for instance, a power
plant producing the energy supply for, inter alia, the opposing armed forces. Contrary
to the food industry, power plants generate an output that provides something soldiers

8 Pilloud et al., supranote 7, at s 2209.

9 M. Bothe, K.J. Partsch and W.A. Solf (eds), New Rules for Victims of Armed Conflicts: Commentary on the Two
1977 Protocols Additional to the Geneva Conventions of 1949 (1982), at 326; similarly I. Primoratz, Civilian
Immunity in War (2007).

10 For discussions of this issue, see Y. Dinstein, The Conduct of Hostilities under the Law of International Armed
Conflict (2010); M.N. Schmitt, Ethics and Military Force: The Jus in Bello (2002), at 4.

11 Tassume that the food supplier in question does not fall under the protection of Article 54(2) of the First
Additional Protocol, supra note 4. I further bracket here the dual-use status of many food suppliers that
service not merely the military but also the civilian population.
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need to fight rather than ‘merely’ to live.'> As a result, the decrease in military effect-
iveness directly follows from their destruction. It is widely accepted that power plants
used by the armed forces are military objectives. Whether food suppliers that service
the military can be reckoned prima facie legitimate targets is controversial.!?

Modern industrialized societies heavily rely on objects the engagement of which
potentially yields a significant military advantage, but only in more than one causal step.
Two causal steps separate a decrease in military effectiveness from attacks on non-mili-
tary industry, businesses or other objects used for a taxable economic activity. In Step 1,
such an attack decreases the financial resources of the state and, in Step 2, its capacity
to, for instance, procure weapons. Three or more causal steps separate a decrease in mili-
tary effectiveness from attacks on symbolically important sites, the political apparatus of
a state at war, infrastructure only used by civilians, and communication links between
the government and the civilian population. In Step 1, attacks on such ‘message tar-
gets''* may ‘inconvenience’!® civilians. In Step 2, civilians might rethink their contribu-
tion to the war effort, communicate disaffection or worry to their relatives ‘at the front’,
or withdraw their support from their warmongering political leaders. Only in Step 3 or
even further down the line might a decrease in military effectiveness ensue.

Closely related to the interpretive controversy about the minimally required con-
nection between an object and combat operations is the question of how belligerents
should define progress during hostilities. The point of reference used to determine
a military advantage could be the destruction of one object — a larger, but discrete,
step in the process of overcoming the adversary’s military forces — or victory as such.
Examples of a point of reference that is more than one attack, but not overall victory,
are the capture of a strategically important area of enemy territory or the destruc-
tion of the adversary’s air defence system. The interpretive statement for Article
52(2) introduced by the United Kingdom on the occasion of negotiations to the First
Additional Protocol avers that the definite military advantage ‘is intended to refer to
the advantage anticipated from the attack considered as a whole and not only from
isolated or particular parts of the attack’.'® The British position has been often repro-
duced and is widely endorsed.!” Most commentators thus agree that it does not have
to be a single air strike or artillery barrage that provides the advantage.

12 Some just war theorists make an analogous distinction to define individuals who contribute to the war in
a manner that warrants their loss of immunity. See B. Orend, Michael Walzer on War and Justice (2000), at
117; see also M. Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (1977), at 146.

13 In a slight variation on the example described, the US Joint Fires and Targeting Handbook lists ‘basic pro-
cessing and equipment production’, industry as well as its ‘end products’, even though they are described
as ‘chiefly civilian’, as part of a target set for legitimate attack. US Department of Defense (DOD), Joint
Forces Command, Joint Fires and Targeting Handbook (2007), at IT1-49; Dinstein likewise considers the food
production industry a legitimate target, however, only when the engagement is necessary to prevent the
advancement of enemy forces. Y. Dinstein, War Aggression and Self-Defence (2005), at 132.

4 Dunlap, ‘The End of Innocence; Rethinking Noncombatancy in the Post-Kosovo Era’, 14 Strategic Review
(2001) 9, at 20.

15 Ibid., at 10.

16 Reprinted in UK Ministry of Defence, The Manual of the Law of Armed Conflict (2005), at 56.

17 For instance, Dinstein, supra note 7; Hampson, ‘Means and Methods of Warfare in the Conflict in the
Gulf’, in Peter Rowe (ed), The Gulf War 1990-1991 in International and English Law (1993), at 94.
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Yet, whether it has to be a discrete step in the pursuit of victory or overall victory that
is the most general allowable point of reference for the determination of progress in war is
contested. The interpretation that *“[ml]ilitary advantage” is not restricted to tactical gains,
but is linked to the full context of one’s war strategy’'® conflicts with one commentary’s
understanding that ‘an attack as a whole is a finite event, not to be confused with an entire
war’.'” What if the point of reference for the definition of progress in combat was the ‘full
context of one’s war strategy’ — that is, overall victory? It is commonplace that states wage
war for political reasons rather than as an end in itself. The question would hence arise
whether Article 52(2) should be interpreted in light of the desired political end-state a bel-
ligerent seeks in war. Advantage is a relational concept, and in order to attribute meaning
to the notion of a relative gain over another actor, we need to know what it is we ultimately
seek to gain: victory informed by the specific political goals of a war or victory on the bat-
tlefield that then needs to be translated into political outcomes?2°

That the textual interpretation of positive IHL remains inconclusive on this
point has important implications.?! If political goals of a war serve as the point
of reference for defining progress, different categories of objects count as military
objectives in different wars. For instance, in 2003, during Operation Iraqi Freedom,
1,799 desired mean points of impact (targets) served the strategy-to-task mission
referred to as ‘the suppression of the regime’s ability to command Iraqi forces
and govern the State’.>?> The interpretation of military advantage with a view to
the goal of undermining the regime’s ability, not only to command its forces but
also to govern the state, may have brought Baath party headquarters and infor-
mation links between the government and the public, such as media facilities,
into the remit of legitimate targets.?*> Roughly 9 per cent of all air strikes, the

DOD, Army Judge Advocate General’s Legal Center and School, International and Operational Law
Department (DOD IOLD), Operational Law Handbook (2013), at 13.
19 Pilloud et al., supranote 7, ats. 2209.
I define political goals as those that even after a hypothetical complete destruction of the enemy’s military
capabilities would still require negotiations or an occupation of the defeated state in order to be secured
— for instance, regime change for the purpose democratization. Political goals are also those that depend
on a specific reaction of the enemy party (other than withdrawal of forces) — for instance, concessions in
ongoing negotiations.
21 For a historical interpretation and investigation of the negotiation records of the First Additional Protocol,
see J. Dill, Legitimate Targets? International Law, Social Construction and US Bombing (2015), at 96ff.
22 DOD, Assessment and Analysis Division, Operation Iraqi Freedom: By the Numbers (2003), at 4f; also
G. Fontenot, On Point: The United States Army in Operation Iraqgi Freedom (2005) (emphasis added).
23 Human Rights Watch (HRW) investigated attacks on the Ministry of Information, the Baghdad Television
Studio and Broadcast Facility, the Abu Ghraib Television Antennae Broadcast Facility, other telecom-
munications infrastructure, leadership buildings, government buildings, and security buildings. HRW,
Off Target: The Conduct of the War and Civilian Casualties in Iraq (2003), at 46, 49f. Commentators criti-
cized similar targeting choices during Operation Enduring Freedom. The coalition attacked ‘power stations,
radio stations, the Kabul telephone exchange, the Al Jazeera Kabul office’. M.W. Herold, Civilian Victims of
United States Aerial Bombing of Afghanistan: A Comprehensive Accounting (2002); see also Arkin, ‘Civilian
Casualties and the Air War’, Washington Post (21 October 2001); Campbell, ‘Bombing of Farming Village
Undermines US Credibility’, Globe and Mail (3 November 2001); Huggler, ‘Carpet Bombing Kills 150
Civilians in Frontline Town’, The Independent (19 November 2001); Norton-Taylor, ‘The Return of the
B-52s’, The Guardian (2 November 2001).
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second largest category, were thus chosen in light of the political goal of regime
change. Alternatively, during Operation Allied Force, in 1999, NATO practised so
called ‘boutique bombing’.?* Attacking civilian industrial and infrastructural
targets to interfere with the lives of regime cronies and the larger population
was meant to provide an advantage in light of the political goal of pressuring
Slobodan MiloSevié to return to the negotiation table. The connection of these air
strikes to the military goal of overcoming Serbian military forces was remote. As
an instance of message targeting, boutique bombing also provides examples of
attacks that only hypothetically and in three or more causal steps impact military
effectiveness.?®

Could an interpretation of the text animated by the purpose of the First Additional
Protocol not shed light on the required point of reference for the definition of pro-
gress in war? The Hague Conventions and the Geneva Conventions have attempted to
further military pragmatism and humanitarian goals in combat operations respect-
ively.2® The object and purpose of the First Additional Protocol, in contrast, is split
between these two imperatives. It is to prescribe rules for the conduct of hostilities
that render warfare as humane as possible given military pragmatism and as militarily

HRW alleges that NATO bombed, among other targets, two hotels (s. 50), numerous factories including
one for tobacco and one for asphalt (s. 5, s. 24, s. 42), trade targets, the Nis city centre, the New Belgrade
Heating Plant (s. 7), and the Tornik ski resort (s. 12). HRW, Civilian Deaths in the NATO Air Campaign
(2000). For investigations of individual targets, see also Final Report to the Prosecutor by the Committee
Established to Review the NATO Bombing Campaign against the Federal Republic of Yugoslavia (2001), ats. 9;
B.S. Lambeth, NATO’s Air War for Kosovo: A Strategic and Operational Assessment (2001), at 31.

25 Air strikes to sever communication links between the government and the civilian population are becom-
ing a leitmotiv in US and NATO air campaigns. During Operation Allied Force, NATO famously attacked
Radio Television Serbia, a central Belgrade broadcasting facility. HRW, supra note 24, at s. 26. The pros-
ecutor for the International Criminal Tribunal for the Former Yugoslavia reached the vague conclusion
that the goal to disrupt propaganda meant an attack’s ‘legal basis was more debatable. Disrupting gov-
ernment propaganda may help to undermine the morale of the population and the armed forces, but
justifying an attack on a civilian facility on such grounds alone may not meet the “effective contribution
to military action” and “definite military advantage” criteria required by the Additional Protocols’. Final
Report to the Prosecutor, supra note 24, ats. 76.

This is visible in the different parameters of applicability of the two sets of conventions. The Hague
Conventions impose constraints on belligerents’ freedom of action only to the extent that those are
reciprocal. The so-called si omnes clause stipulates that the Convention only applies during an armed
conflict, if all belligerent states involved are also parties to it (for instance, Article 2 of Hague Convention
(IV) Respecting the Laws and Customs of War on Land (1907) 187 CTS 227). To the contrary, the
Geneva Conventions apply between those parties to an armed conflict that have ratified them, regard-
less of whether that includes all belligerents involved (Common Article 2 of the Geneva Conventions
1949, 1125 UNTS 3). Geneva law displays what Meron refers to as a ‘homocentric’ impetus. Its ulti-
mate beneficiary is the individual that requires protection from the harmful effects of war. T. Meron,
The Humanization of International Law (2006), at 6, 9. The Geneva Conventions hence impose obliga-
tions on belligerents ‘out of respect for the human person as such’. J. Pictet, Commentary I: Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick Armed Forces in the Field (1952),
at 28{. See also Guirola, ‘The Importance of Criteria-Based Reasoning in Targeted Killing Decisions’,
in C. Finkelstein, J.D. Ohlin and A. Altman (eds), Targeted Killings: Law and Morality in an Asymmetrical
World (2012), at 324; O.M. Uhler and H. Coursier, Commentary on Geneva Convention IV Relative to the
Protection of Civilian Persons in Time of War (1958), at 2; US Department of Defense, Field Manual 27-10
(1956), at 2.
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expeditious as possible given humanitarian goals.?” Military pragmatism means law
cannot make warfare impossible.?® Humanitarianism means law cannot allow more
death and destruction than necessary for war to be possible. It follows that THL must
allow no more and no less violence than is sufficient; but sufficient for what exactly?
While a purposive interpretation of the First Additional Protocol thus means return-
ing to the question of the right point of reference for defining progress in war, it is the
split object and purpose of the Protocol that provides an important insight into the
logic that the Protocol envisages combat operations follow. In order to do justice to
both humanitarianism and military pragmatism, contemporary IHL permits no more
and no less violence than is sufficient. The only question is, sufficient for what?

It is a systematic or contextual interpretation of Article 52(2) that establishes with
regard to what sufficiency has to obtain. The First Additional Protocol, as the first
international treaty to regulate the conduct of hostilities in light of the prohibition on
the use of force, does not allow appeal to the notion of a causa justa. THL (jus in bello)
is independent from the reasons for resort to force and their legality (jus ad bellum).
The Protocol’s preamble unequivocally spells out that its provisions must be applied
‘without any adverse distinction based on the nature or origin of the armed conflict
or on the causes espoused by or attributed to the Parties to the conflict’. Law that does
not allow any appeal to the causes for which a war is fought in guiding the conduct
of hostilities must work from the assumption that there is a stable (if very abstract)
concept of military victory that is valid across most wars, notwithstanding their dif-
ferent moral and political contexts. Belligerents then have to achieve their political
goals via the advantages that appeal only to such a ‘generic’ military victory, rather
than directly to the political or moral reasons for which they are ultimately fighting —
for instance, regime change. It follows that it is generic military victory that represents
the most general permissible point of reference for the determination of a military
advantage according to a contextual interpretation.

In other words, the First Additional Protocol commands belligerents to sharply dis-
tinguish between ultimate goals (political or other) and intermediate goals (military).
While hostilities are ongoing, belligerents have to bracket their larger political, moral
or other aspirations when devising how to act, namely what to attack. I call this action

27 Different opinions prevail regarding the regulative purpose of the First Additional Protocol. Some schol-
ars argue that all international humanitarian law (IHL) is humanitarian in nature. See Fenrick, ‘Applying
the Targeting Rules to Practical Situations: Proportionality and Military Objectives’, 27 Windsor Year Book
of Access to Justice (2009) 271. For the rejection of this understanding of THL and the argument that
even the Protocol regularly prioritizes considerations of military necessity, see Dinstein, supra note 7, at
19; see also Canestaro, ‘Legal and Policy Constraints on the Conduct of Aerial Precision Warfare’, 37
Vanderbilt Journal of Transnational Law (2004), at 431; Garraway, ‘The Law Applies but What Law?’, in
Evangelista and Shue, supra note 5; Kahl, ‘In the Crossfire or the Crosshairs? Norms, Civilian Casualties
and US Conduct in Iraq’, 32 International Security (2007) 7; Meyer, ‘Tearing Down the Fagade: A Critical
Look at the Current Law on Targeting the Will of the Enemy and Air Force Doctrine’, Air Force Law Review
(2001), at 143; Schmitt, supra note 6, at 443.

28 THL that is prohibitively stringent would be redundant of the prohibition on the use of force under Art.
2(4) of the UN Charter and would in fact demand that states relinquish their inherent right to exercise
self-defence under Art. 51 of the UN Charter.
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the ‘command of sequencing’ —sequencing the use of force and the pursuit of politics.
Underlying this command is the assertion that military victory is sufficient to allow
states to subsequently achieve their legitimate political or other goals. But is this true?
The legal prescription to use force only with a view to attaining generic military vic-
tory rules out war as an effective instrument for the achievement of all those political
goals for which a generic military victory is not actually a sufficient condition. It is
crucial here to note that the current international legal order rests on a presumption
against the use of force as a continuation of politics by other means. For this inter-
pretation to be coherent, if states had a right to use force as a regular expression of
sovereign statecraft, we would have to test whether generic military victory is in fact
sufficient for the achievement of what are considered just causes. There are no so-
called just causes.?® The assertion that generic military victory is sufficient is thus not
an empirical observation or assumption. It is an expression of the fact that jus in bello,
its self-contained nature notwithstanding, shares in the mission of general interna-
tional law to limit the usefulness of force in international relations.

The injunction that generic military victory is all that belligerents are allowed to
strive for elucidates what kind of violence can be considered sufficient and thus legal.
Only one side can win every war. So law does not simply allow all violence that is suf-
ficient for the achievement of even just military victory. It permits violence that is nec-
essary and sufficient for a competition between enemy militaries to proceed. Crucially,
this competition has to be geared towards generic military victory only. As a result, it
is sufficient to attack objects directly connected to such a competition. After all, a com-
petition between enemy militaries in which one side will ultimately prevail militarily
does not have to involve more than the objects and persons directly involved in it. In
turn, being allowed to attack those objects and persons whose engagement immedi-
ately provides a genuinely military advantage is necessary for the competition between
two militaries to proceed and a chance of generic military victory for one side to exist.
The First Additional Protocol hence commands belligerents to sharply distinguish
objects and persons closely connected to the competition between enemy militaries
from everyone and everything else.?’ A systematic interpretation of Article 52(2) then
requires that no more than one causal step separates an object from military action

29 Self-defence is the exception that gives states a right to unilaterally use force under international law.
For a discussion of the disastrous implications of relaxing IHL for cases of self-defence, see Dill and
Shue, ‘Limiting the Killing in War: Military Necessity and the St. Petersburg Assumption’, 26 Ethics and
International Affairs (2012) 3, at 311.

30 This section focuses on distinction as far as objects are concerned. It is noteworthy that a strikingly simi-
lar debate as the one discussed concerns the interpretation of ‘direct participation in hostilities’. In inter-
nal armed conflicts, irregular wars and counter-insurgency operations direct participation is the crucial
criterion for distinction among persons as at least one side tends not to fight with regular incorporated
armed forces that have combatant status. The International Committee of the Red Cross (ICRC) takes a
firm stance, demanding that for the individual to become a legitimate target ‘the harm in question must
be brought about in one causal step’. N. Melzer, Interpretive Guidance on the Notion of Direct Participation in
the Conduct of Hostilities under International Humanitarian Law (2009), at 53. Combatant status is assigned
and assumed to correlate with an individual’s direct contribution to the war. The last section of this
article examines whether this holds true.
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and an attack from the resulting advantage in the quest for generic military victory.
I call this action the ‘command of containment’ — the containment of hostilities.

What does a war fought in accordance with the logic of sufficiency look like? The
commands of sequencing and containment mean hostilities will have to focus on
objects instrumental in the actual competition between enemy militaries, such as
weapons, barracks, military transport and military industry. These are all military
objectives by nature and have no, or only marginal, civilian functions. Combat opera-
tions may be directed against objects that have both a civilian and a military function
in virtue of their purpose, location or use. However, according to the logic of suffi-
ciency, the intent of attacks on what is generally referred to as dual-use objects must
be to neutralize only their military function. The foreseeable disruption of objects’
civilian function must count as expected collateral damage, not as military advan-
tage. Finally, combat operations following the logic of sufficiency will not involve
objects that do not have a direct (one causal step) connection to the fight. Examples
include political infrastructure, symbolic sights, non-military industrial production
and communication infrastructure not used for command and control but merely for
propaganda. Regardless of the specific political goals of a war, the logic of sufficiency
translates into attrition warfare — the attempt to win a war by overcoming an enemy
military.3!

Waging war in this way is highly inefficient. First, the logic of sufficiency precludes
the efficient (direct, quick and cheap) pursuit of the belligerents’ ultimate political
goals. The goal over which other factors can be minimized is military progress nar-
rowly defined. To be specific, in a war with limited goals, such as Operation Allied Force,
sequencing the conduct of war and the pursuit of those goals by focusing on all-out
attrition warfare might seem wasteful in terms of time, blood and treasure. Moreover,
even generic military victory may only be achieved with the engagement of objects
that in one causal step contribute to the competition among opposing militaries. This
conclusion remains true even if the attack on other objects promises to contribute to
ending the war sooner by generating a political or psychological advantage but only
an indirect military advantage (ending the war). Message targeting and attacks on the
political fabric of a state and on non-military industry are prohibited by the command
of containment. The First Additional Protocol regulates warfare through sequencing
and containment, both of which defy the efficient achievement of political goals with
force.

3 Strategic Imperatives and Efficiency

Implicit in the above outline of the logic of sufficiency is an alternative way in which
to accommodate both military and humanitarian imperatives in the conduct of
war as well as an alternative way in which to distribute harm. A logic of efficiency
would eschew sequencing the pursuit of military and political victory and demand

31 Attrition, according to the DOD, is ‘[t]he reduction of the effectiveness of a force caused by loss of person-
nel and materiel’. DOD, Dictionary of Military and Associated Terms (2010).
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belligerents choose targets with a view to gaining an advantage in the pursuit of their
ultimate overall — often political — goals. In its most radical form, a logic of efficiency
would also reject the containment of hostilities and recommend belligerents target
exactly those objects and persons — be they civilian or military — whose attack prom-
ises the quickest political victory. A moderate version of the logic of efficiency might
not abandon the legal obligation to distinguish altogether. Rather, it could broaden the
category of military objectives, and, thus, of prima facie legitimate targets, by allowing
for a lower degree of nexus to connect objects to military operations.

Over the last two decades, military doctrine, specifically among NATO countries, has
evolved to ever more closely reflect such a moderate version of the logic of efficiency,
which rejects sequencing and relaxes containment.?? The introduction and rise to
prominence of effects-based operations (EBO) in Western militaries is a clear indicator
of this trend. The doctrine of EBO explicitly demands efficiency in war. The prescrip-
tion is that mission accomplishment should be ‘sought while minimizing cost in lives,
treasure, time, and/or opportunities’,?? seeking ‘to achieve objectives most effectively,
then most efficiently’.?* The following paragraphs show that EBO challenges both the
sequencing and the containment command of the logic of sufficiency and the First
Additional Protocol.

In defiance of sequencing, EBO is most successfully executed if belligerents achieve
their ultimate political goal while not having to destroy the enemy’s military forces.?*
The doctrine recommends that those targets are to be selected that ‘contribute directly
to the achievement of strategic objectives’.?® ‘Strategic’ is defined as ‘the highest level
of an enemy system that, if affected, will contribute most directly to the achievement
of our national security objectives’.>” Hence, the doctrine advocates choosing objects
as targets that are linked not to generic military victory but, rather, to the specific
strategic [read political] goals of a war. Accordingly, ‘offensive action [is allowed and
welcomed] against a target — whether [it is] military, political, economic, or other’.?3
Manuals contrast effects-based targeting with attrition warfare, which is shunned for
its lack of effectiveness.?® Rather than limiting combat operations as much as possible
to the competition between opposing militaries, as the logic of sufficiency does, effects-
based targeting avoids this competition as much as possible.

In defiance of containment, the doctrine urges commanders to ‘consider all pos-
sible types of effects’ when selecting targets.*® It advocates producing ‘political effects

32 The logics and the associated terminology are contributions of this research and do not feature in any of
the military manuals and doctrinal texts cited.

33 DOD, Department of the Air Force, Targeting, Doctrine Document (November 2006), at 14.

34 Ibid.

35 DOD IOLD, Operational Law Handbook (2004 ), at 464.

3¢ DOD, Department of the Air Force, Strategic Attack, Doctrine Document 2-1.2 (2007), at 2 (emphasis in
original).

37 Ibid., at 3

38 DOD, Joint Forces Command, Joint Fires and Targeting Handbook (2007), at I1I-20.

3% DOD, Department of the Air Force, Basic Doctrine, Doctrine Document 1 (2003), at 18.

40" Ibid., Targeting, Doctrine Document 3—60 (2006/11), at 14 (emphasis added).
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beyond the mere destruction of those targets’#! because those indirect effects are con-
sidered to be often more important than the immediate kinetic results of an attack.*? In
other words, an effects-based approach does not follow the sharp distinction between
military objectives narrowly defined and the rest of a belligerent society as prescribed
by the logic of sufficiency. Military manuals explicitly credit effects-based thinking for
inspiring the engagement of objects other than ‘“traditional” wartime targets’.*> The
prescriptions to avoid the engagement of enemy military forces and to strive for other
than kinetic effects is taken even further by the doctrine of ‘achieving rapid domi-
nance’, colloquially known as ‘shock and awe’. The latter identifies the civilian popu-
lation as the most promising object of psychological warfare.**

The rise to prominence of military doctrine that challenges the logic that warfare
ought to follow as envisaged by the First Additional Protocol has not left the inter-
pretation of international law unaffected. In many countries, THL exegesis and the
conception of military doctrine are in different hands. In the USA, however, so-called
operational law and military doctrine are devised by the same bureaucracy, the
Department of Defense.*> In addition, shock and awe and EBO both originated in the
USA, and it is the US military, specifically the air force, that has most explicitly turned
its back on what I refer to as the logic of sufficiency. Not surprisingly then, in the devel-
opment of US operational law, we find a neat imprint of the shift from sufficiency to
efficiency.

Although it did not ratify the First Additional Protocol, the USA adopted the
language of Article 52(2) into operational law manuals.*® This move signalled the
USA's acceptance of the Protocol’s addition of a definition of military objectives to
the customary obligation to distinguish binding general international law. Yet, two

41 Ibid., at 11

42 Ibid., at 19

43 Ibid., Basic Doctrine, Organisation, and Command, Doctrine Document 1 (2011), at 27.In 2007, the US army
distanced itself from effects-based operations (EBO). Since 2008, the Joint Forces Command likewise
avoids the doctrine’s terminology. Yet the reason for this is not that EBO ignores the boundary between
genuinely military objectives and the rest of civilian society (containment) and between conduct of, and
resort to, war (sequencing). Criticism centres on the allegation that the doctrine ‘[a]ssumes a level of
unachievable predictability’. Indeed, Joint Forces Commander Mattis emphasizes that while he rejected
‘the more mechanistic aspects of EBO’, he ‘recognizes the value of operational variables, such as the
political, military, economic, social ... characteristics of the operating environment’, which the doc-
trine brings to a commander’s attention. Mattis, ‘USJFCOM Commander’s Guidance for Effects-based
Operations’, 18 Parameters (2008) 20, at 23. Moreover, the US air force continues to embrace EBO and
has even extended the doctrine’s application since 2007. DOD, Air Force, Basic Doctrine, Organisation, and
Command, Doctrine Document 1 (2011), at 19.

4 H. Ullman and J. Wade, Shock and Awe: Achieving Rapid Dominance (1996).

45 Dickinson, ‘Military Lawyers on the Battlefield: An Empirical Account of International Law Compliance’,
104 American Journal of International Law (AJIL) (2010) 1.

46 The following recent Operational Law Handbooks issued by the DOD IOLD contain the formulation of Article
52(2): DOD IOLD, Operational Law Handbook (2012), at 22; DOD IOLD, Operational Law Handbook (2011),
at 20; DOD IOLD, Operational Law Handbook (2010), at 12; The Military Commander and the Law (2008),
at 19f; DOD IOLD, Operational Law Handbook (2008), at 19, 614; DOD IOLD, Operational Law Handbook
(2007), at 21, 446; DOD IOLD, Operational Law Handbook (2004), at 12, 20; DOD IOLD, Operational Law
Handbook (2003), at 8; DOD IOLD, Operational Law Handbook (2002), at 16.
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decades later, military manuals started to feature a change in the wording of the
definition of military objectives. In the 1997 field manual on the joint targeting
process, the attribute ‘war-sustaining’*” emerged as a criterion for mission assess-
ment.* The Joint Doctrine for Targeting of 2002 used the term to explain the defini-
tion of a military objective.*’ The term entered this definition in Military Commission
Instruction No. 2 of 2003. The document defines military objectives as those objects
that ‘effectively contribute to the opposing force’s war-fighting or war-sustaining
capability’, as opposed to the original criterion of ‘an effective contribution to mil-
itary action’.’® According to the new formulation, a link to military action prop-
erly so-called is no longer the only way an object can become a military objective.
Another way is to contribute to an enemy’s ‘war-sustaining capability’. The military
advantage that may ultimately arise from attacks on objects that can conceivably be
construed as sustaining a belligerent’s capabilities to wage war can have a very low
degree of nexus to the attack itself.>! The discussion in the previous section showed
that anything from the civilian political apparatus to business activities and morale
sustains the war in some way.

The shift towards a lower degree of nexus is also visible in the yearly Operational Law
Handbooks issued by the Judge Advocate General School. Since 2004, the handbooks
have started the definition of military objectives with a verbatim repetition of Article
52(2) and have then elaborated: ‘The connection of some objects to an enemy’s war
fighting or war-sustaining effort may be direct, indirect, or even discrete. A decision as
to classification of an object as a military objective ... is dependent upon its value to
an enemy nation’s war fighting or war-sustaining effort (including its ability to be con-
verted to a more direct connection), and not solely to its overt or present connection
or use.”> The criterion of having value to an enemy’s war-sustaining effort is thereby
framed as a faithful interpretation of the uncontroversial formulation defining a mili-
tary objective according to Article 52(2).

47 The position that objects that are ‘war-sustaining’ are legitimate targets of attack originated with naval
warfare. The US navy traditionally considers legitimate ‘[e]conomic targets of the enemy that indirectly
but effectively support and sustain the enemy’s war-fighting capability’. For instance, DOD, Army Judge
Advocate General's Legal Center and School, The Commander’s Handbook on the Law of Naval Operations
(1995), at 403. The term appeared for the first time in the Annotated Supplement of The Commander’s
Handbook (1989). It was there accompanied by the explicit qualification that it was not intended to alter
the meaning of Article 52(2) of the First Additional Protocol. See also Robertson, ‘The Principle of the
Military Objective in the Law of Armed Conflict’, 8 USAF Academy Journal of Legal Studies (1997-1998)
35, at 46. For the original meaning and purpose of the term in naval warfare, see Melson, ‘Targeting War-
Sustaining Capability at Sea: Compatibility with Additional Protocol I, 434 Army Lawyer (2009) 44.

48 DOD, Air Land Sea Application Centre, The Joint Targeting Process and Procedures for Targeting Time-Critical
Targets, Field Manual 90-36, 1-10 (25 July 1997).

49 DOD, Joint Chiefs of Staff, Joint Doctrine for Targeting, Joint Publication 3—-60, A-2 (17 January 2002).

0 DOD, Military Commission Instruction No. 2 (30 April 2003), Art. 5(d)

>l The Joint Doctrine for Targeting of 2007 brings back the link between sustaining and war fighting. DOD,
Joint Chiefs of Staff, Joint Targeting, Joint Publication 3—60 (13 April 2007, last changed 28 July 2011), at 91

2 Among others, DOD TOLD, Operational Law Handbook (2013), at 23 (emphasis added); DOD TOLD,
Operational Law Handbook (2012), at 23; DOD IOLD, Operational Law Handbook, 21 (2011); DOD IOLD,
Operational Law Handbook (2010), at 19f; DOD IOLD, Operational Law Handbook (2007), at 22.
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Whether or not this is the case is controversial. Prominent military expert, Hays
Parks, in a public lecture at Chatham House, referred to the issue as ‘more of an
intellectual argument between various semantic alternatives which does not make
a real practical difference’.>> Michael Schmitt likewise maintains that the use of the
attribute war-sustaining as a feature defining military objectives has not led to prob-
lematic targeting choices.>* The International Humanitarian Law Research Initiative
abstained from using the term in its 2009 Manual on Air and Missile Warfare. The com-
mentary describes it as ‘a matter of dispute’ whether ‘the definition includes objects
which indirectly yet effectively support military operations’. The Initiative goes on to
reject the argument that objects that merely sustain the war should fall under the defi-
nition contained in Article 52(2).%> Yoram Dinstein considers ‘war-fighting’ capability
largely synonymous with military action, but, like Frits Kalshoven, he rejects ‘war-
sustaining’ as being too broad.>®

Admiral Horace Robertson is a lone voice in arguing that the change in language
presents a deliberate challenge to the customary status quo: ‘[T]he inference that one
may draw from this change in wording is that the United States ... has rejected the
presumptively narrower definition contained in Article 52 of Protocol Additional
I in favour of one that, at least arguably, encompasses a broader range of objects and
products.”>” Corroborating the view that the criterion ‘sustaining a war effort” cre-
ates a more inclusive category of military objectives than the Protocol’s condition
that the object ‘makes an effective contribution to military action’, the Operational Law
Handbooks of 2006—-2008 list, without qualification, ‘(1) Power (2), Industry (war
supporting manufacturing/export/import), (3) Transportation’® as military object-
ives. None of the objects that fall into these three categories are military objectives by
nature. The First Additional Protocol therefore requires that a link to military action
via their location, purpose or use be established before they can legally be attacked.

The broadest conception of military objectives in US doctrine, however, is implied
by the permission to intentionally attack ‘objects that contribute to an opposing state’s
ability to wage war’, which has been featured in the Operational Law Handbooks since

53 Chatham House, Summary of the International Law Discussion Group (21 February 2011), at 21, available
at www.chathamhouse.org.uk/files/18899_il210211summary.pdf (last visited 18 January 2015).

5 Schmitt, ‘Effects-Based Operations and the Law of Aerial Warfare’, 5 Washington University Global
Studies Law Review (2006) 265, at 281; M.N. Schmiitt, Ethics and Military Force: The Jus in Bello (2002),
at 70.

5 International Humanitarian Law Research Initiative, Manual on Air and Missile Warfare (2011).

56 Kalshoven, ‘Noncombatant Persons’, in H.B. Robertson (ed), The Law of Naval Operations (1991), at 300;
Dinstein, supra note 7, at 146; see also Fenrick, Applying the Targeting Rules to Practical Situations:
Proportionality and Military Objectives’, 27 Windsor Year Book of Access to Justice (2009) 271, at
275; Fenrick, ‘The Prosecution of Unlawful Attack Cases before the ICTY’, 7 Yearbook of International
Humanitarian Law (2004) 153, at 172; Roscini, ‘Targeting and Contemporary Aerial Bombardment’, 54
International and Comparative Law Quarterly (2005) 411, at 422; Watkin, ‘Controlling the Use of Force:
A Role for Human Rights Norms in Contemporary Armed Conflict’, 98 AJIL (2004) 1.

7 Robertson, ‘The Principle of the Military Objective in the Law of Armed Conflict’, 8 US Air Force Academy
Journal of Legal Studies (1997-1998) 35.

58 DOD IOLD, Operational Law Handbook (2008), at 19; DOD IOLD, Operational Law Handbook (2007), at 21;
DOD IOLD, Operational Law Handbook (2006), at 20.
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2010.%° Ultimately, the entire civilian infrastructure can be considered to contribute to a
state’s ability to wage war. The statement includes no specification of the required nexus
between an object and the actual military effort. The same operational law manuals
acknowledge that the USA defines ‘“definite military advantage” very broadly’.®® A pre-
ventive argument against critics is implicit in the statement that ‘[s]tates may come
to different conclusions regarding whether certain objects are military objectives in
accordance’ with Article 52(2).°! It is certainly safe to conclude that US operational law
allows for a lower degree of nexus between an object and the enemy’s military action
—and, hence, between an attack and the resulting military advantage — than the First
Additional Protocol, which demands containment of hostilities within one causal step.

This brief overview of a recent trend in military doctrine and of the development specif-
ically of US operational law suggests that what seems like an outright rejection of distinc-
tion in military strategy corresponds instead to a lowering of the required degree of nexus
between objects and military operations in operational law. The USA has not turned its back
on distinction, but it does no longer recognize the requirement of a direct causal connection
between an object and the competition among enemy militaries.®* It follows that the ulti-
mate point of reference for the definition of the first order effects of an attack as progress in
war is not necessarily generic military victory. Military strategy openly defies the command
of sequencing when it prescribes that belligerents endeavour to attain their desired political
end state as directly as possible. Operational law has abandoned it by implication.

In order to shed light on why this alternative logic of efficiency has emerged and risen
to prominence in military and operational legal doctrine over the last two decades, an
enquiry into the factors that may have altered warfare at the turn of the 20th to the
21st century is necessary.®* The most obvious impulses for changes to the character of
war come from progress in technology. A large body of scholarship explores the effects
of increasingly precise weapons and improved capabilities for reconnaissance, sur-
veillance and intelligence gathering (RSI) on combat operations.®* Often overlooked

59 DOD IOLD, Operational Law Handbook (2013), at 22; DOD IOLD, Operational Law Handbook (2012), at 22; DOD
IOLD, Operational Law Handbook (2011), at 20; DOD IOLD, Operational Law Handbook (2010), at 20. Previous
handbooks bore the slightly more specific formulation ‘military objectives that enable an opposing state and
its military forces to wage war’. Among others, see DOD IOLD, Operational Law Handbook (2006), at 20.

0 DOD IOLD, Operational Law Handbook (201 3), at 134; DOD IOLD, Operational Law Handbook (2012), at 134;
DOD IOLD, Operational Law Handbook (2011), at 132; DOD IOLD, Operational Law Handbook (2010), at 146.

1 DOD IOLD, Operational Law Handbook (2012), at 526f; DOD IOLD, Operational Law Handbook (2011), at
132; DOD IOLD, Operational Law Handbook (2010), at 552.

%2 To investigate whether the USA fully embraced the implications of the logic of efficiency before the
described changes in military doctrine and operational law is beyond the scope of this article.

0 The logic of efficiency has older precursors, for instance, in strategic bombing doctrine. For an investiga-
tion of similarities and differences, see Dill, supra note 21.

64 See, among others, Backstrom and Henderson, ‘New Capabilities in Warfare: An Overview of
Contemporary Technological Developments and the Associated Legal and Engineering Issues in Article
36 Weapons Reviews’, 94 International Review of the Red Cross (IRRC) (2012) 483; Boothby, ‘Some Legal
Challenges Posed by Remote Attack’, 94 IRRC (2012) 579; Asaro, ‘On Banning Autonomous Weapon
Systems: Human Rights, Automation, and the Dehumanization of Lethal Decision-Making’, 94 IRRC
(2012) 687; Kreps and Kaag, ‘The Use of Unmanned Aerial Vehicles in Contemporary Conflict: A Legal
and Ethical Analysis’, 44 Polity (2012) 2; Casey-Maslen, ‘Pandora’s Box? Drone Strikes under Jus ad bel-
lum, Jus in Bello, and International Human Rights Law’, 94 IRRC (2012) 597.
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is the question of how these alterations to the material means of waging war interact
with moral and legal imperatives. It is the progress in technology that enhances RSI
that has also improved telecommunication and that affords the international public
an ever better view onto the battlefield. It is not immediately obvious why an inter-
national public opinion®> should prefer that wars be waged according to the logic of
efficiency though. What it means for the conduct of war that the public is watching
requires an exploration of shared ideas about violence in international relations.

In order to explain the shift in logics, the considered judgments on war of the inter-
national society would have to have changed. The first tangible result of such a change
in the shared beliefs about violence in international relations in the 20th century was
arguably the formal legal prohibition on the use of force in 194 5. While outlawing war
had been a project in pacifist and feminist circles as well as among liberal politicians and
scholars for a while, it was only after the two World Wars that circumstances aligned to
make it a reality. Spurred by the human suffering just witnessed, a majority of actors
in the international community, including the major powers of the moment, were able
to reach consensus on the establishment of a legal obstacle to the resort to force in
international relations.®® Over the following decades, this ideational change entailed
the creation, elaboration and increased justiciability of a global human rights regime
under international law. The end of the Cold War, moreover, inspired a flurry of United
Nations (UN) peacekeeping missions to ease the consequences of conflict and rebuild
war-torn societies. The post-Cold War order also saw the revival of international crimi-
nal law. Martha Finnemore and Kathryn Sikkink have diagnosed international rela-
tions with ‘a long-term trend toward humanizing the “other,” or “moral progress”’.®”
What is alternatively called the ‘individualisation’®® of international relations or the

% The argument in international relations literature that a world public opinion exists — one that is more-
over wedded to liberal values and human rights — is extremely vulnerable to the criticism of being Western
centric. Western centrism is less of a damning indictment for an argument based at least in part on the
spread of legal rights and concepts that are de jure universally binding. However, this discussion by no
means aims to veil the Western origin and liberal tendentiousness of the concept of a liberal global public
opinion or deny the contestation of individual rights in some parts of the world. For the argument that a
global public opinion endorsing liberal human rights exists, see B. Buzan, From International to World Society
(2004); A. Slaughter, A New World Order (2004). For arguments that support the notion that a liberal
community of values underlies international law, see among others, von Bogdandy, ‘Constitutionalism in
International Law, Comment on a Proposal from Germany’, 47 Harvard International Law Journal (HIL])
(2006) 223; Simma and Paulus, ‘The International Community: Facing the Challenge of Globalization, 9
European Journal of International Law (EJIL) (1998) 266, Simma, ‘From Bilateralism to Community Interest
in International Law’, 250 Collected Courses of The Hague Academy of International Law (1994) 217, at 233;
Slaughter and Burke-White, An International Constitutional Moment’, 43 HILJ (2002) 1.

0 Previous attempts at outlawing war were spectacularly eclipsed by the outbreak of the Second World War.
See Kritsiotis, ‘When States Use Armed Force’, in Christian Reus-Smit (ed), The Politics of International Law
(2004), at 50.

7 Finnemore and Sikkink, ‘International Norm Dynamics and Political Change’, 52 International Organization
(1998) 887, at 267; see also Crawford, ‘Decolonization as an International Norm: The Evolution of Practices
Norms and Beliefs’, in L.W. Reed and C. Kaysen (eds), Emerging Norms of Justified Intervention (1993).

% Harding, ‘The Significance of Westphalia: An Archaeology of the International Legal Order’, in
C. Harding (ed), Renegotiating Westphalia (1999); Slaughter and Burke-White, supra note 65.
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‘humanisation’® of general international law arguably reached a peak with the tenta-
tive qualification of state sovereignty for the sake of an emerging right to humanitar-
ian intervention towards the end of the 20th century.”” At the heart of this ideational
change lies what Theodor Meron calls the ‘advent of a general distaste for the waste of
human life.’”! International relations at the turn of the century were characterized by
the increasingly cross-cultural scope of physical integrity right.”>

This ideational change, namely the rise of an individual rights-based moral stan-
dard in international relations, explains the rising and now notorious casualty aver-
sion specifically among Western societies. There seems almost universal agreement
among scholars of international relations that ‘Western societies can now only fight
wars which minimise human suffering.’”> The ‘zeitgeist that requires the reduction
of human risk’”* has been most thoroughly documented to prevail in US society.”
A project analysing various opinion polls discovered that the American public, as we
might expect, displays a double standard in that losses among American troops are
felt more keenly than fatalities among civilians in the country under attack or enemy
combatants.”® Crucially, however, the plight of civilians in the theatres of US military
operations abroad receives some media attention in the USA these days and by no
means is met with complete indifference.””

That deaths of enemy combatants can even entail reputational costs for the bellig-
erent causing them became evident when on 2 March 1991, shortly before the end of
Operation Desert Storm, the USA killed scores of Iraqi troops on Highway 80 between
Kuwait and Basra. The legality of the attacks depended on whether the Iraqi troops
were withdrawing (illegal) or merely retreating (legal) and on whether they had vio-
lated a prior cease fire agreement as the commanding general had alleged.”® These

9 T. Meron, The Humanization of International Law (2006), at 6.

70 See, for instance, Morris, ‘Humanitarian Intervention in the Balkans, in Humanitarian Intervention
and International Society’, in J.M. Welsh (ed), Humanitarian Intervention and International Society (2006);
J. Pattinson, Humanitarian Intervention and the Responsibility to Protect (2012); Roberts, ‘The United
Nations and Humanitarian Intervention’, in J.M. Welsh (ed), Humanitarian Intervention and International
Society (2006); Shue, ‘Limiting Sovereignty’, in ibid.

71 Meron, supra note 26, at 6.

72 M. Keck and K. Sikkink, Activists beyond Borders: Advocacy Networks in International Politics (1998).

73 C. Coker, Humane Warfare (2001), at 2; likewise Beier, ‘Discriminating Tastes: Smart Bombs, Non
Combatants and Notions of Legitimacy in Warfare’, 34 Security Dialogue (2003) 413, at 420; T. Farrell,
The Norms of War: Cultural Beliefs and Modern Conflict (2005), at 179; C. McInnes, Spectator-Sport War: The
West and Contemporary Conflict (2002), at 90; Owens, Accidents Don’t Just Happen: The Liberal Politics
of High-Technology “Humanitarian” War’, 32 Millennium: Journal of International Studies (2003) 595, at
606; Rogers, “Zero Casualty Warfare’, 837 IRRC (2000), at 165; Zehfuss, ‘Targeting: Precision and the
Production of Ethics’, 17 European Journal of International Relations (2011) 543, at 552.

7 Zehfuss, supranote 73, at 546

7> For instance, C. Gelpi, PD. Feaver and J. Reifler, Casualty Sensitivity and the War in Irag (2005).

76 Bacevich, ‘Morality and High Technology’, 45 The National Interest (1996) 37; also J. Butler, Precarious
Life: The Powers of Mourning and Violence (2004); Gregory, ‘“In Another Time-Zone, the Bombs Fall
Unsafely...”: Targets, Civilians and Late-Modern War’, 9 Arab World Geographer (2006) 88; D. Gregory, The
Colonial Present: Afghanistan, Palestine, Iraq (2004 ).

77 Larson and Savych, Misfortunes of War: Press and Public Reactions to Civilian Deaths in Wartime (2007).

78 Hersh, Annals of War: Overwhelming Force’, The New Yorker (22 May 2000).
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subtleties were of little importance to the media, which broadcast gruelling images of
smoking tanks and charred bodies. While the resulting indignation about the waste
of human life was an international phenomenon, critical voices were heard also in
the USA. If we took the USA to be representative of a Western belligerent with the
strategic offensive, we could unequivocally state that in such a society at war loss of
life in none of the three groups — friendly combatants, civilians and opposing combat-
ants — is simply considered unproblematic nowadays.

In third countries not involved in a war, civilian casualties tend to generate the most
abhorrence, more so than combatant deaths on either side. After all, troop fatalities
are rarely individually reported outside the dead combatants’ countries of origin. The
so-called ‘Highway of Death’ incident in Iraq was an exception in this respect. It evi-
denced, however, that even combatants’ lives are no longer considered dispensable
and their large-scale killing does not go unnoticed or uncriticized.

Coming back to the two logics, the normative imperative of saving lives provides an
explanation for the perceived strategic imperative of efficiency. In both logics, civilians
are protected from direct attack but open to being incidentally harmed. The logic of
sufficiency makes no claim at all to protecting combatants’ lives. In fact, it endows kill-
ing combatants with the legitimacy of a legally privileged course of action, an accept-
able way to attain a military advantage. The logic of efficiency does, of course, likewise
involve deliberate attacks on combatants. However, it lays a claim to the protection
of human life that the logic of sufficiency does not make: minimizing combatant and
possibly even civilian losses by getting a war over with as quickly as possible. At first
sight, waging war according to the logic of efficiency then enjoys an advantage over
the logic of sufficiency in the eyes of a belligerent concerned with being perceived as
legitimate.” The fewer air strikes it takes to end a war, the less likely it is to receive
criticism from a global public that is scandalized by the loss of life (if it is reported) and
from the public at home, which is anxious to protect the troops.

It is plausible that casualty aversion means contemporary military operations
are kept as brief as possible and other than ‘traditional’ military objectives are tar-
geted to that end (defiance of containment). It is less clear why efficiency should be
sought with regard to the achievement of the overall political goals of a war (defi-
ance of sequencing). Human suffering, at least the kind directly inflicted by combat
operations, presumably ends with one side achieving generic military victory.%® Why
then focus on the desired political end state, as EBO and shock and awe prescribe? For
an explanation, we have to return to the prohibition on the use of force. This legal
watershed rendered war a state of exception in need of a legal and political apology.

79 Tt is beyond the scope of this article to discuss the origins of this concern and whether non-Western bel-
ligerents share it.

Of course, civilians and combatants in countries at war do not stop suffering once one side achieves
generic military victory. However, that is unfortunately not necessarily the case when one side achieves
the desired political end state either. Generic military victory nonetheless marks the point at which the
deliberate, legally sanctioned infliction of human suffering through direct physical violence ends. The
repercussions of this violence tend to linger even past the point where one side also achieves their ulti-
mate political aims.

80
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If something is prima facie prohibited, unless it pursues one of a very small number of
specific legitimizing goals, those goals are naturally crucial —the more so, the keener a
belligerent is on upholding an aura of legitimacy.

The only legal apology available to a state unilaterally resorting to force is self-
defence. However, over the last seventy-odd years, the exercise of self-defence very
rarely has meant the straightforward defeat of an invading army. It is often a specific
political end state that affords the neutralization of the threat that has triggered the
perceived need to resort to force from the point of view of the ‘defender’.%! Achieving
this political end state, which grounds a state’s inherent right to self-defence, excep-
tionally removes the stigma of aggression from the use of force.® It is only natural
that this source of legitimacy is kept at the forefront of combat operations. Every air
strike that inflicts civilian casualties and/or puts troops at risk ought to also contribute
to the achievement of the exceptional goals for which a state claims to rightfully devi-
ate from the Grundnorm of peaceful international relations.

In this reading, the removal of war from the spectrum of regular international
politics has paradoxically encouraged appeal in the conduct of combat operations
to political aims. This explains why a belligerent who has an interest in avoiding the
reputational costs of being branded an aggressor is tempted to lend expression to the
importance of its overall goals with every attack. To sum up, it is an ideational change
— the emergence of an individual rights-based morality and therefore an evolution of
shared normative beliefs about violence in international relations — that drives those
perceived strategic imperatives to which developments in military doctrine attempt to
do justice and that a change in the interpretation of THL accommodates.

4 Morality and Moral Liability

If ideational changes (casualty aversion and the internalization of the prohibition
on the use of force) drive perceived strategic imperatives (quick, direct achievement
of overall political goals), the question arises whether the logic of efficiency actu-
ally addresses the normative concerns that, I argue, have inspired its emergence
in military doctrine and operational law.®? In order to find out whether the logic of
efficiency lessens the tension between 21st-century liberal moral values concerned
with the individual and large-scale, collective state on state violence in war, we need
to investigate what it looks like to conduct combat operations following the logic of
efficiency.®*

81 Blum argues that self-defence is rarely conceived as a return to a status quo ante. More often than not, it
includes a larger mission to change the world for the better. Blum, ‘The Fog of Victory’, 24 EJIL (2013) 1,
at401.

82 Though humanitarian intervention is arguably not an available legal apology, ‘other-defence’ has

recently come to provide a moral or political, though contentious, apology.

For a detailed demonstration that US air warfare has in fact developed from mostly relying on the logic of

sufficiency to more often following the logic of efficiency, see Dill, supra note 5.

84 For accounts of how the ‘rise and spread of liberal norms, especially after the end of the Cold War” have
affected warfare, see also Blum, supra note 81, at 404
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The logic of sufficiency and efficiency can be respectively translated into the cre-
dos ‘contained wars are the least destructive’ and ‘sharp wars are brief’. Whereas
the logic of sufficiency manifests on the battlefield as attrition warfare, belligerents
following the logic of efficiency will avoid it. Instead, they will focus on dual-use
targets, message targets, the adversary’s political infrastructure and other objects
connected to the specific political end that the state has sought. It is analytically
plausible that a war fought according to the logic of efficiency might be shorter, but
that the air strikes that efficiency considerations demand — less attrition and more
targeting of dual-use and civilian infrastructure — create a higher risk of collat-
eral damage than ‘a similar’ war fought according to sufficiency considerations.®’
Yet, we do not know whether either of the logics pans out — that is, whether sharp
wars are in fact brief enough to warrant their increased sharpness or whether wars
fought under the strictures of sufficiency are contained enough to warrant their
increased length. In efficient wars, does enough of a society remain intact once
one side has achieved their political goals to make up for the fact that fewer objects
are immune and that civilians are less protected from the start? In a contained war,
does enough of a society remain immune from attack once sufficient objects and
persons have been declared fair game to make up for the fact that this competition
is likely to take longer?

It is not possible to establish whether a shift from sufficiency to efficiency saves
lives or increases the casualty count. As a result, in order to gauge whether the logic
of efficiency meets the expectation of legitimate state conduct, we have to focus on
public reactions to instances of combat operations following efficiency consider-
ations. Even more so than air strikes in accordance with EBO or shock and awe,
targeted killings, often with unmanned aerial vehicles, reflect the strategic pressures
of the 21st-century battlefield induced by changed shared ideas about violence in
international relations. Targeted killings afford friendly forces absolute protection®®
and circumvent killing large numbers of enemy troops. In addition, that they directly
channel violence towards an enemy framed as culpable, probably even deserving of
lethal attack, makes what we colloquially refer to as ‘drone strikes’ the epitome of
warfare, according to the logic of efficiency.’” There is no more obvious way to keep
the goal of self-defence at the forefront of violent action than to direct that violence
against the individual who is the source of the supposed threat. Drone strikes heed
the liberal demand that ‘criminals, not an impoverished nation, should be on the
receiving end of punishment’.?® At first sight, the logic of efficiency has therefore
considerable appeal.

85 This argument cannot be empirically tested and rests purely on analytical plausibility. I make it in more
detail and also demonstrate that empirical verification is futile in Dill, supra note 21.

86 The USA uses unmanned aerial vehicles to carry out targeted killing. Israel tends to rely on missiles fired
from helicopters. While the latter does not reduce the risk to friendly forces to zero, the Israeli defence
forces rarely lose troops in these missions. In the following discussion, I will focus on US practices because
they present the purest example of risk-free warfare. Guirola, supra note 26.

87 T use the term as short hand for targeted killings with remotely piloted aerial vehicles.

88 Quoted in Herold, supra note 23.
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Yet, the identification of targeted killings as the purest implementation of the logic
of efficiency should give us reason to pause. Protests against drone strikes in Pakistan
match, if not exceed, those against ‘regular’ air strikes in Afghanistan.®® In other parts
of the world, targeted killings have galvanized political observers, non-governmen-
tal organizations and political activists.’® The secrecy around who is attacked and
the complete lack of international institutional oversight likely has played a role in
explaining these reactions. Moreover, public outrage may be spurred on by the remote
nature of the infliction of violence and by the challenge that drone strikes cause to the
spatial limitation of wars. Yet the sheer intensity of the rejection of what is essentially
an attempt to make individuals ‘rather than distinct collectives’ ... the “target” in con-
flict’,*! warrants further exploration.

At the heart of many critical statements about the practice of targeted killing is
concern about collateral damage. Specifically, the current US administration has gone
to great lengths to foster the narrative of the surgical precision of drone strikes. Yet,
there has been a steady trickle of information revealing that these attacks do cause
incidental harm to civilians.”> However, do targeted killings cause more collateral
damage than all-out attrition warfare against Pakistan, Yemen and Somalia would?
If the latter is what we compare drone strikes to, the answer is likely no. In such a
comparison, targeted killings save combatants’ as well as civilians’ lives. However, in
the counterfactual scenario in which the option of remotely executed targeted killings
is unavailable, these wars are extremely unlikely to take place, due to their material
but also their reputational costs. Drone strikes lower the threshold for the use of force,
precisely because they circumvent the hard-won normative obstacle to war in interna-
tional relations that is a shared normative belief that combatants’ lives are not simply
dispensable.

This threshold effect certainly preoccupies academics and possibly political and
military commentators.’® However, it is unlikely to be at the heart of wider public
criticism. Marc Herold expresses a more visceral reaction to targeted killings when he

89 Bergen and Tiedemann argue that the perception that air strikes kill innocent civilians accounts for the fact
that ‘nearly two-thirds of those polled in Pakistan’s tribal areas said that suicide attacks against US military
targets are justified’. Bergen and Tiedemann, ‘Washington’s Phantom War’, 90 Foreign Affairs (2011) 4.

90 See, among others, N. Crawford, Accountability for Killing (2013), at 32; similar McClatchy,
Pakistanis Protest Civilian Deaths in US Drone Attacks (2010), available at http://www.mcclatchydc.
com/2010/12/10/105104/pakistanis-protest-civilian-deaths.html (last visited 18 January 2015);
Rohde, ‘The Obama Doctrine; Obama’s Secret Wars’, Foreign Policy (March/April 2012); Salopek,
‘Collateral Damage: Obama'’s Secret Wars’, Foreign Policy (March/April 2012). For media reports about
public protests against civilian suffering inflicted by coalition forces in Afghanistan and Iraq, see, among
others, Rahim, ‘NATO Airstrikes Killed 8 Civilians’, Huffington Post (27 May 2012); M. Raski and D. West,
Collateral Damage; A US Strategy in War? (2008); Tavernise and Lehren, ‘A Grim Portrait of Civilian Deaths
in Iraq’, New York Times (23 October 2010), at A1.

91" Dunlap, ‘Some Observations on Gabriella Blum's “Fog of Victory”’, 24 EJIL (2013) 423.

92 See recently International Human Rights and Conflict Resolution Clinic (Stanford Law School) and
Global Justice Clinic (NYU Law School), Living under Drones: Death, Injury, and Trauma to Civilians for US
Drone Practices in Pakistan (2012); HRW, Between a Drone and Al Qaida; The Civilian Cost of US Targeted
Killings in Yemen (2013).

93 Casey-Maslen, supra note 64.
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writes that ‘[i]t is simply unacceptable for civilians to be slaughtered as a side-effect of
an intentional strike against a specified target. ... Slaughter is slaughter. Killing civil-
ians even if unintentional is criminal.’®* Behind this abhorrence is not a comparison
of the collateral damage that drones cause with the incidental harm associated with
all-out war or with other reactions to a perceived threat of terrorism. It is simply a
rejection of any and all collateral damage as immoral and as criminal. If we recall that
it is ideas centred on the value of the individual and his or her right to life and bodily
integrity that grounds the perceived utility of efficient warfare, this rejection should
not be a surprise. There is nothing more obviously at odds with the deontological
premise of individual rights than killing human beings as a means to a military end.®>

This elementary rejection of collateral damage should be visible then in regular war
as well. It is, but to a slightly lesser extent. Gabriella Blum writes that in recent years
criticism of collateral damage ‘has been so fierce as to bring some commentators in
the US to advocate the abrogation of the principle [of proportionality] altogether’.?®
The impact of the reputational costs of collateral damage on the conduct of hostilities
is best documented with regard to Operation Enduring Freedom. In July 2009, General
Stanley McChrystal, upon taking command in Afghanistan, issued a directive that
significantly restricted military action from the air in order to reduce civilian casual-
ties. His predecessor General David McKiernan had already repeatedly curtailed pre-
planned air strikes to avoid collateral damage. However, McChrystal also questioned
the paradigm that troops in contact ought to receive all available air support, not-
withstanding the considerable risk to civilians that called-in air strikes pose. He stipu-
lated that ‘[t]he use of air-to-ground munitions and indirect fires against residential
compounds is [sic] only authorized under very limited and prescribed conditions’.®”
From then on, as a matter of course, pre-planned targets were only approved if the
expectation was that no civilians would get hurt. Time sensitive air-to-ground support
for troops under fire was subjected to stricter oversight.

How do we explain that air power has not been ruled too costly in modern
theatres but that it continues to be ‘the distinctively American form of military intimi-
dation’?°® It is the strength of the countervailing imperative to protect friendly forces.
The McChrystal directive achieved its objective to limit civilian casualties.’® However,
it also coincided with a significant increase in fatalities among American troops:
from 18 per month before the directive to an average of 33 per month thereafter. 1°°
Criticism of McChrystal’s policy evoked not only the imperative of force protection

9 Herold, supra note 23.

95 T use the term human rights interchangeably with the term individual rights, notwithstanding their
slightly different evocations.

9% Blum, supra note 81.

97 NATO Tactical Directive (2 July 2009).

98 Cohen, ‘The Mystique of US Air Power’, 73 Foreign Affairs (1994) 109, at 3; also Clodfelter, A Strategy

Based on Faith: The Enduring Appeal of Progressive American Airpower’, 49 Joint Force Quarterly (2008)

24.

Crawford, supra note 90.

100 1hid., at 56ff.
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in general but also a right of troops to defend their own lives.'°* Combatants do not
have a legal right of self-defence against other combatants under IHL, which would
be altogether absurd. Yet, against the backdrop of an individual rights-based morality,
self-defence is the only legal justification for killing a person.'°? The norm enjoys con-
siderable momentum. The notion that force protection during troops-in-contact situa-
tions maps onto this more fundamental norm that a person ought to be able to defend
his or her life explains the pressures not to curtail air support.!?* By the same token,
it explains why some collateral damage in all-out war may continue to be acceptable
even to an increasingly human rights-conscious international public. The aspiration
of zero-casualty warfare has shaped US combat operations across 21st century com-
bat theatres,'* but it has remained that: an aspiration.

Targeted killings with remotely piloted aerial vehicles do not raise a force-protection
concern. Neither do they evoke the right of combatants, whose lives are no longer
presumed to be at the disposition of the state, to effectively preserve their own lives.
Against the backdrop of the norm that it is immoral to deprive individuals of their
right to life as a means to an end, other than in self-defence, the specific moral rejec-
tion of targeted killings is plausible. Remotely piloted attacks on individuals respond
to the pressures of saving the lives of combatants (on both sides). Yet, as a reaction to
shared ideas about violence in international relations that are informed by an individ-
ual rights-based morality drone strikes present a fallacy. Perfect force protection takes
away the last apology for collateral damage in a liberal order. Drone strikes therefore
do not solve the 21st-century belligerent’s legitimacy problems.

From the point of view of an individual rights-based morality, how should a bel-
ligerent wage war then? A condition of legitimate state conduct would certainly be a
complete avoidance of collateral damage, unless possibly in situations where troops
are directly at risk. Those situations themselves need to be minimized according to
the same moral standard, which upholds a combatant’s right to life. The avoidance
of collateral damage drastically reduces the pool of objects a belligerent would be able
to attack. As there are few ‘things to break,” a belligerent will have to focus on ‘killing
people’. Yet because combatants retain their right to life, whom is it that a belligerent
may attack? According to an individual rights-based morality, where should belliger-
ents direct the deliberate death and destruction that all wars inevitably involve?

As mentioned, in liberal individual rights-affirming societies, without prior due pro-
cess, individuals may only be justifiably killed in self- (or other) defence. It is from this
analogy that we can develop a list of the conditions under which an individual is mor-
ally liable to potentially lethal attack by another in war. An individual is generally con-
sidered liable to be killed in self-defence only if she is (i) responsible for (ii) contributing

101 Thid.

102 That is, without due process.

193 For the argument that norms spread more quickly and are internalized more deeply if they cohere with
existing norms, see K. Sikkink, The Justice Cascade (2011); Franck, ‘The Power of Legitimacy and the
Legitimacy of Power; International Law in an Age of Power Disequilibrium’, 100 AJIL (2006) 88.
Wheeler, ‘Protecting Afghan Civilians from the Hell of War’, Social Science Research Council Paper, avail-
able at http://essays.ssrc.org/sept11/essays/wheeler.htm (last visited 18 January 2015).
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to (iii) an unjustified threat and (iv) a lethal attack is a proportionate and necessary
response to the contribution.'?> T will focus on the first three conditions. Crucially, they
concern the conduct of the individual and her resulting moral status, not her mem-
bership, in a group — for instance, the armed forces. In the words of Jeff McMahan: ‘To
say that a person is morally liable to being harmed in a certain way is to say that his
own action has made it the case that to harm him in that way would not wrong him,
or contravene his rights.’10

If it were rigorously implemented, a logic of moral liability would ensure that war-
fare, as far as deliberate attacks are concerned, does not involve violations of indi-
vidual rights. Given that the legitimacy of combat operations seems to hinge on the
moral imperative to protect individual rights, combat operations in accordance with
the logic of moral liability have a much better chance at meeting expectations of legiti-
mate state conduct than hostilities that follow either the logic of sufficiency or effi-
ciency. The next logical step is then to change IHL with the aim of imposing on combat
operations the logic of moral liability. Yet, bringing IHL in line with the logic of moral
liability proves impossible. The following paragraphs elaborate why.!?”

In order to distribute harm in war in accordance with individuals’ moral liability,
we would have to determine which side is actually justified in their resort to force.
Hence, we would have to look at the morality of resort to determine the morality of
conduct. Combatants who fight without a just cause or who resist a just attack con-
tribute to an unjustified threat to the combatants on the other side and are hence
liable to defensive harm (including deliberate attack).'°® By implication, if combatants
use force in defence of a just cause, they do not forfeit their right to life and should
remain immune.'” The only legal justification for resort to force without a mandate
from the UN Security Council is self-defence. On the assumption that only one side, if
any, in every war acts in self-defence, THL that is no longer independent from questions
of resort would have to relinquish symmetry.''° It would have to allow one belligerent
actions that are prohibited to the other.

Belligerents often enter into wars because they mistakenly believe they are legally
permitted to do so. Even if one side was aware that they were in want of a legal

195 Lazar identifies as the common denominator of revisionist just war theorists that these four camulative
elements trigger liability to attack. Lazar, ‘The Morality and Law of War’, in A. Marmor (ed), Routledge
Companion to Philosophy of Law (2012).

106 7, McMahan, Killing in War (2009), at 11

107 This section is kept brief as a number of accounts of the practical impossibility to only kill liable individu-
als in war already exist.

108 McMahan, supra note 106, at 234; Rodin, ‘The Moral Inequality of Soldiers: Why Jus in Bello Assymetry

Is Half Right’, in D. Rodin and H. Shue (eds), Just and Unjust Warrior; The Moral and Legal Status of Soldiers

(2008), at 46.

‘[U]nless they lose rights for some reason other than acquiring combatant status, just combatants are

innocent in the relevant sense.” McMahan, ‘The Moral Equality of Combatants’, Journal of Political

Philosophy (2006) 14, at 377, 379; Rodin, ‘War Proportionality and Double Effect’, in Y. Benbji and

N. Sussman (eds), Reading Walzer (2012), at 1; Rodin, supra note 108, at 167.

10 For an overview, see D. Rodin and H. Shue (eds), Just and Unjust Warriors; The Moral and Legal Status of
Soldiers (2008), at 7.
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justification, the decision to nevertheless go to war suggests that the stakes are high.'!
Moreover, such a deliberate aggressor would likely lack scruples that could prevent
him from using the law applicable to just belligerents. The law that is less permissive
for one side would then never be applied. The asymmetry that the logic of moral liabil-
ity requires — law is consistently differentially permissive for opposing belligerents —
undermines compliance with international law.

The second obstacle to changing law so that it would be able to impose the logic of
moral liability is that the logic challenges the principle of non-combatant immunity
without offering a viable alternative category of persons that are legitimate targets.
Contribution can be defined based on the significance of an action for the military
effort, the magnitude of a contribution or the proximity of an action to the engage-
ment of enemy forces. In whichever way it is conceived, it is not immediately obvious
that civilians on the whole contribute less to a war than combatants. The argument
made in the first section of this article about objects is true also for persons. With the
possible exception of children, the elderly, ill people and outright dissidents or sabo-
teurs, all members of a society somehow contribute to a war. The significance and
magnitude of the contribution of many civilians will outweigh that of many com-
batants. Compare the nuclear scientist to the ill-motivated 18-year-old conscript. If
we focus on proximity to military action in the definition of contribution, we come
closer to tracking the distinction between combatants and civilians. Yet some combat-
ants contribute only indirectly to military action —for instance, military chefs. In turn,
munitions workers directly contribute to hostilities but are not considered combatants
purely in virtue of their profession.

There is arguably a rough correlation between combatant status and a one causal
step contribution to military action —a correlation that might justify keeping the prin-
ciple of non-combatant immunity as the basis of distinction. However, I have so far
neglected that the contribution has to be made ‘responsibly’. The fundamental obsta-
cle to meeting the condition of responsibility is epistemic. It is difficult in the heat of
battle to determine who exactly contributes to the fighting; it is impossible to deter-
mine who does so responsibly. Responsibility refers to a state of mind. We simply do
not know the extent to which any combatant, or, for that matter, a civilian who con-
tributes to a threat, has the requisite information to be aware that it is an unjustified
orillegal threat. Even if we knew that combatants have the means to judge the legality
and/or the moral justification of a war, outright or indirect coercion might excuse
individuals and at least cast doubt over their moral liability to lethal attack.

In order to be practicable and complied with, IHL has to remain symmetrical, and
it has to retain the principle of non-combatant immunity as the basis of distinction.
This means it is incapable of meeting the standard of moral liability according to an
individual rights-based morality.!!? Targeted killings decollectivize killing in war, but

11 For the argument that it is often genuinely difficult to determine which side in a war is in the wrong, see
Roberts, ‘The Equal Application of the Laws of War: A Principle under Pressure’, 90 IRRC (2008) 931.

112 Similar Lazar, ‘The Responsibility Dilemma for Killing in War: A Review Essay’, 38 Philosophy and Public
Affairs (2010) 180.
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this brief discussion of the complexity of individual liability to lethal attack brings
into sharp relief that we would need to know much more about the individuals under
attack to be able to affirm their individual moral liability and perceive the attacks as
justified. Yet, the fact that targeted killings come so much closer to implementing a
logic of moral liability, yet meet with so much criticism, corroborates the earlier point
that it is the infliction of collateral damage without the countervailing imperative of
force protection and its association with self-defence that accounts for the vehement
condemnation of drone strikes.

5 Conclusion

War inevitably jeopardizes human rights on a large scale and often marks the break-
down of order. As the current international system lacks an overarching authority
with a monopoly on violence, the use of force by states against states is also sometimes
the only available means of maintaining order or protecting human life. Regulating
the conduct of war through law seems to offer a way to reconcile non-pacifist foreign
policies with a society’s liberal identity. Yet, the paper demonstrates that THL does not
alter the Janus-faced role of war in international relations.

Complying with IHL, as we might expect, not only militates against the efficient
pursuit of military victory, but it also fails to ward off moral reproof. This article dem-
onstrates that strategic imperatives in war are chiefly determined by shared normative
beliefs. Yet it is impossible to fully accommodate those normative beliefs, and a strategy
of war needs to be practicable. Attempting to actually meet shared normative expec-
tations about legitimate state conduct does not merely interfere with a state’s quest
for military victory. For a state that does not want to fall foul of 21st-century human
rights standards, attaining political goals with military force is an altogether unavail-
able tool of statecraft. To sum up, a state is left with a threefold choice: (i) acting legally
by following the logic of sufficiency, which will be perceived as inefficient and immoral;
(ii) following the strategic yet ultimately fallacious imperative to wage war efficiently
and break the law in the process or (iii) renouncing the legal right and the capacity of
self- (or other) defence by committing to pacifism in order to meet widespread expecta-
tions of legitimate state conduct. This is the trilemma of the 21st-century belligerent.

STOZ ‘9 |udy Uo AISIeAlun Yi0 A MBN Fe /B10'sfeulnolpio)xo’|ik/:dny wouy papeojumod


http://ejil.oxfordjournals.org/

