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Despite a certain ‘treaty fatigue’ in the international community,! there has been
renewed interest in the sources of international law in recent years, and the number
of scholarly works revolving around the law of treaties is breathtaking. Publications
range from general compendia? over dedicated monographs?® and edited collections*
to a rich panoply of articles in the various journals of international law. Of course,
this does not mean that all questions are settled. International law scholarship has
debated issues pertaining to the law of treaties for decades, and it can be expected that
this discourse will continue to further unfold. Nonetheless, new books enter what is
already a dense field. The motivation for Malgosia Fitzmaurice and Panos Merkouris,
the co-authors of the monograph under review, is to study treaties in the light of their
motion. As the authors put it up front in their work, law, in general, as well as in-
ternational law, in particular, sits ‘at the oscillation point between competing forces:
stability and change, rest and motion’ (at 1). The idea for the book, they continue,
‘resulted from an observed bias in international authorship to examine treaties in a
relatively static and fragmented way’ (at 2). This static and fragmented assessment of
treaties would conflict, they write, with the fact that treaties — as any rule of interna-
tional law — ‘are in a constant state of motion’ (at 2).

The book is informed by Aristotle’s typology of motion (kinesis). Following the Greek
philosopher, the authors distinguish between six different forms of motion: genera-
tion (genesis), destruction (phthora), increase (auxesis), diminution (meiosis), alteration
(alloiosis) and change of place (kata topon metabole) (at 5). Aristotle’s six categories of
motion are then translated into specific phases in the life of a treaty that will be fa-
miliar to every international lawyer: the formation of a treaty (Chapter 2), the issue of
consent to be bound (Chapter 3), the interpretation of a treaty (Chapter 4), its amend-
ment/modification/revision (A/M/R’, Chapter 5) and the unilateral withdrawal from
a treaty (Chapter 6). The ambition of the authors is to provide an overview of the de-
velopment of treaties ‘from cradle to grave’ (at 16).
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The book is rich with very fine-grained analyses of a host of issues in the law of
treaties. Wherever the reader turns, she will find valuable information on the doc-
trinal working of this field of law, replete with references to the relevant case law,
preparatory work for the Vienna Convention on the Law of Treaties (VCLT),> the work
of international bodies like the International Law Commission (ILC) and the Institut
de Droit International as well as a whole host of literature in the field, clearly showing
the depth of the engagement that the two authors bring to this topic, certainly a fruit
of their long-standing work with respect to the law of treaties. Overall, the book is
anchored in a stringent theory of the law of treaties that puts the intention of the
parties first when it comes to determining the meaning of treaty provisions (see, for
instance, the very clear discussion on evolutive interpretation, at 140). The positions
taken are always carefully and persuasively argued and make it apparent why the
matters under deliberation are not just relevant for discussions in academia but have
real-life implications. A case in point is the discussion on ‘soft law’ that makes the
very valid point that it is necessary to distinguish between soft law stricto sensu and
‘soft provisions’ in binding treaties (at 89), an issue of great practical relevance, for
instance, for the Paris Agreement on Climate Change.®

For the remainder of this review, I would like to focus on four critical points that
strike me as potentially important avenues to think about ‘treaties in motion” and that
the book under review has not fully explored. These issues pertain to (i) the distinction
between treaties and the law of treaties; (ii) the allegedly statist and ‘frozen-in-time’
image of international law against which the authors develop their claims; (iii) a con-
versely rather traditional understanding of international law underlying the analy-
sis; and, finally, (iv) the question of whether the ‘notion of motion’, as labelled by the
authors themselves (at 3), is a promising analytical criterion.

First, I wonder whether the book could have unpacked further whether motion plays
a different role with respect to individual treaties and with respect to the law of trea-
ties. The VCLT is often understood to be the ‘treaty on treaties’.” It contains the general
rules for the various states of the life cycle of treaties, which are — as the authors ac-
knowledge — not confined to the VCLT but can also emanate from customary inter-
national law. But the discussions in the book seem to shift at times from looking at
the evolution of specific treaties to the analysis of the dynamic evolution of the law
of treaties. The different chapters to the book seem to follow different rationales here,
with the chapter on interpretation having a clearer focus on the VCLT as opposed to
the one on ‘A/M/R’, which delves more into the details of specific regimes. There may
be good reasons for the different emphases of specific chapters of the book, but I would
have appreciated a more direct engagement with the question of what constitutes the
focus — that is, the general law of treaties or specific treaty regimes. Nota bene, the
two can be closely interrelated, and the latter certainly impacts on the former. But, at
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times, I would have appreciated a clearer and more articulated distinction between
the two and what this means for the main focus of the book (that is, going beyond the
discussion where it is acknowledged that the VCLT also provides the rules that govern
treaties [at 15]). Would it be conceivable, for instance, that the motion of individual
treaties is much more dynamic than the movement within and of the law of treaties?
Or are the rules of the VCLT as volatile as any given treaty regime? The authors come
to the conclusion that the rules of the VCLT certainly are not ‘immutable’, as they
put it at various points in the book. But a more fine-grained analysis of the different
degrees of motion, distinguishing between the level of primary norms — that is, the
commitments in individual treaty regimes — and the secondary level of the VCLT as
well as other sources of a general international law of treaties, setting forth the law
governing the transactions of states in the forms of treaties, would have been a further
asset for the book under review.

Second, T am wondering to what extent the authors are engaged in fighting a straw-
man. The main justification for the focus of the book on the theme of motion is that
most other works on the law of treaties would view them as static creatures, frozen
in time and with a similar certitude about the content of the law of treaties as being
stable and fixed. In the context of interpretation, for instance, the authors write that it
is their purpose to show ‘that the rules of interpretation are themselves also amenable
to interpretation and change. If this can be demonstrated, then another critical blow
will have been struck against the claim of immutability of the rules of interpretation
in the pre-VCLT era, but this also proves the possibility of change of the existing rules
in the future’ (at 168). T am not sure whether the authors would need to convince
many colleagues of the second point — that is, the possibility of changing these rules
in the future. The authors admit as much a couple of pages later: ‘The inescapable
conclusion of accepting the immutability of the rules on interpretation would be that
they are something entirely different from any kind of rules that we are accustomed
to. If they are not affected by the passage of time and if they cannot change, then they
clearly are not conventional rules, or customary rules, or principles. They would have
to be a unique set of rules falling outside the classical sources with which we are fa-
miliar. However, no State or the ILC or international courts and tribunals have adopted this
kind of logic’ (at 174; emphasis added). Precisely, one wishes to exclaim! The authors
also give no references to scholars who would hold such a capricious claim.

What is more, most of the recent works on the sources of international law, in gen-
eral, and of the law of treaties, in particular, seem to have focused precisely on the
rather unstable dimensions of treaties and their law: if we focus only on the work of
the ILC in the last two decades, one can already note that the project on reservations
paid a lot of attention to temporal dynamics, especially with respect to the moment
at which a state that had filed an invalid reservation could decide whether or not to
remain bound by the treaty without the benefit of the reservation.® In addition, the
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project on fragmentation dealt precisely with the intervention of different rules on
a subject matter, these various rules necessarily emanating at different moments in
time.’ The study group of the ILC on the topic of ‘treaties over time’ and the ensuing
work on subsequent agreements and subsequent practice in relation to the interpre-
tation of international agreements tackled the time factor head on.® Provisional ap-
plication of treaties is another topic of the ILC that has an obvious time aspect woven
into its DNA.!'! And the project on jus cogens also paid particular attention to the dy-
namic in this area of international law, both in general and with respect to specific
issues like the emanation of new norms of a peremptory nature.!? All these projects
generated significant academic writing with a keen interest for the aspects of motion,
dynamic, temporal factors and the like.

My third point builds on the previous one. Given that the work aspires to focus on
the motion of treaties, it adopts a surprisingly traditional and, hence, also quite static
— and, indeed, statist — image of international law. This is regrettable insofar as mo-
tion — as understood by the authors — might well also be induced by factors emanat-
ing from more informal aspects of international cooperation and global governance.
Where the book is dealing with the relationship between binding and non-binding, it
does so in a rather classical manner. There are certainly references to memoranda of
understanding, to decisions of Conferences of the Parties and to the notion of ‘soft
law’. The authors also acknowledge in Chapter 2 of the book that there are ‘all sorts
of instruments that are as a group and ab initio neither binding nor non-binding, but
whose legal bindingness has to be determined ad hoc, on the basis of the factual back-
ground of each individual case’ (at 95). This is certainly correct, but, in the preceding
discussions, the authors did not seem to make much use of the many excellent works
that have been published in this connection in recent years and that have tested the
outer limits of international law and the dynamics for the development of the law that
have thus been created.!’

Rather, ‘the conclusion on the debate on the various character of legal instruments
is said to be best captured’ by the ninth edition of Oppenheim’s International Law (at 61,
n. 125). Now this is certainly a classic work meriting attention today, but it begs the
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question of whether there have been developments in the real world and the accompa-
nying literature since then and why the characterization of legal instruments stands
frozen in the early 1990s.'* It is indeed even a bit puzzling to write about treaties in
motion to only then adopt a classic, but arguably also a bit dated, text as authority for
a highly dynamic subject matter. The authors also cut short any attempt to make use
of political science and international relations literature on this regard,'® insisting on
a rather clear-cut distinction between the disciplines of law and political science (at
59) or making generic references to the field of ‘political science’ without footnoting
any specific works (at 87). Major research projects like the momentous ‘IN-LAW’ ap-
proach'® are relegated to a single reference in the footnotes (at 82, n. 214) with no
apparent engagement with their substance, which would seem to have been quite ap-
posite for studying the issue of motion surrounding treaties and their law. Projects like
IN-LAW have taken insights from political science on board much more directly, which
arguably has also allowed them to develop a clearer picture of the dynamics involved in
contemporary law-making and law application.

Finally, it can be wondered what work the analytical prism of ‘motion’ is doing.
Motion is understood in this book in such a wide sense that it encompasses every con-
ceivable state of aggregation of a given treaty or question of the law of treaties. The
chapter on the interpretation of treaties is introduced, for instance, with the sentence
that ‘motion is to be understood not only through space but also through time’ (at 121).
In all likelihood, this will not meet with much opposition. The problem with framing
the issue in this way, however, is that there is not really a passage on ‘motion through
space’ in the book. There are more examples for the limited insights that the ‘notion of
motion’ entails: ‘““[M]otion” can be understood not only as motion through time and
as change of one’s content but also in relation to identifying the hard, soft, or no lines
at all, between different sets of legal rules, law of treaties and State responsibility’ (at
295). What is the reader to take away from this passage, for example? Accordingly,
motion appears to be another term for an attempt to distinguish between (or not) two
different fields of public international law and to illustrate that the boundaries between
the two can be blurred. In another part of the book, a related understanding conveys
the meaning that motion is generated through the ‘interaction between various con-
cepts and sets of rules’ (at 319). In yet other places, motion simply means change — as
when it is stipulated that, in a particular section, the concept is understood ‘in the sense
of further clarification and confirmation by international jurisprudence’ (at 314). All
of this culminates in the finding that ‘motion is not a mono-dimensional concept and
that nothing exists in absolute clinical isolation’ (at 333). T am not entirely convinced
that the ‘multifariousness of the term “motion” was well-suited to the object and pur-
pose of the book’, as the authors hold towards the end of their work (at 336).
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In summary, the strengths of the book lie in its meticulous analysis of a whole host of
questions pertaining to the law of treaties. Anyone working in the field of international
law will benefit from the fine-grained analysis of the many different aspects under anal-
ysis here. Due to its clear structure, which follows the course of the VCLT, the work is
easy to navigate. The book is also animated by enviable confidence in the future of inter-
national law understood in a very traditional manner. And, in some places, it is written
with a wonderful sense of humour, including an excerpt of one of the classic dialogues
between Minister James Hacker and his ever-faithful servant Sir Humphrey, with the
latter setting out the basic rationale for British membership in the European Economic
Community and — for the purpose of the book — setting the scene for the extremely in-
sightful section on the Wightman case before the European Court of Justice (at 279).17
Treaties in Motion will be particularly useful for anyone engaging with the most recent
work of the ILC with respect to the law of treaties, which is the subject of careful and
balanced exegesis throughout. It can also be read as a refresher for anyone who wishes
to take a tour de force through the VCLT and be brought up to date with respect to the
central doctrinal debates surrounding the ‘treaty on treaties’ in the last couple of years.
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One decade ago, an eminent scholar and practitioner underscored the importance
of tackling moral hazards in international arbitration.! This endeavour is acutely
pressing in the field of investor-state arbitration since much of the criticism and mis-
trust currently surrounding this field of international dispute settlement relates to the
(un)ethical conduct of arbitrators.? The independence and impartiality of decision-
makers are vital to ensure the confidence of disputing parties and the legitimacy of
the system as a whole. Adjudicators are required to disclose to the parties, prior to
appointment but also throughout the arbitral proceedings, any facts or circumstances
that could impair their ability to fulfil their duties. Traditional ethical standards
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