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1. On 15 December 1992 the European Committee for the Prevention of Torture and Inhuman or
Degreding Treatment or Punishment (hereafter referred to as the CPT) issued the first public
staternent in the four year history of their investigations. This is certainly not the first time that
the thorny question of compliance with human rights was raised with regpect to Turkey at an
international level. Both governmental and non-governmental international organizations (such
as the EC and the Council of Europe’s Parliamentary Assembly, as well as Amnesty International
and Helsinki Watch), and even states (such as the US, which produces the State Department
Annual Report on Human Rights in the World) have repeatedly issued alarming reports on this
subject, with the objective of engaging world public opinion. One might therefore wonder in what
way the CPT public statement differs from the others.

The text of the staternent, and the circumstances under which it was issued, show at least two
novel elements. The first one concerns the facts upon which itis based: not upon mere allegations,
but rather on the findings resulting from inspections conducted by the CPT itself. All CPT findings
are buttressed by concrete evidence (such as that contained, for example, in their statement at
paragraphs 17-20). Secondly, the statement does not exhibit the characteristics of a ‘political
condemnation’: one can infer from the text itself that it is the outcome of an unbroken dialogue
between the CPT and the Turkish authorities. It was issued in a ‘constructive spirit’ (paragraph
37), with a view to pursuing, in cooperation with the Turkish authorities, the most suitable means
for eliminating certain practices.

2. Under Article 10, paragraph 2 of the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (hereafter referred to as the European Convention),

if a Party fails to cooperate or refuses to improve the situation in the light of the Committee’s
recommendations, the Committee may decide, after the Party has had an opportunity to make
known its views, by a majority of two-thirds of its members, to make a public statement on
the matter.

The CPT decision on Turkey was taken in the aftermath of two ad hoc visits made by the CPT to
that country in the Autumn of 1990 and 1991. After these visits, it had become clear that the
measures recommended by the CPT, which concerned the strengthening of legal safeguards
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against torture and other forms of ill-treatment in police establishments, as well as the activities
of two specific anti-terrorist departments, had not been satisfactorily implemented. In fact,
complaints and allegations of ill-treatment by individuals persisted and continued to reach the
CPT throughout 1992. The periodical visit carried out in December 1992 confirmed that the
situation had not improved.

The CPT feltit necessary, on this occasion, to depart from the *general philosophy’ underlying
the Convention, according to which, for an effective protection of individuals from torture or other
kinds of ill-treatment, more can be obtained by discreet contacts than by public exposure or
denunciations. This philosophy is based on Article 3 of the European Convention, according to
whichin ‘the application of this Convention the Committee and the competent national authorities
of the Party concerned shall cooperate with each other’. The resoxt to a public statement must be
expiained in the light of the conclusions reached by the CPT. Public exposure could probably
represent an extra tool in the hands of those sectors of the Turkish public opinion and authorities
who really want these practices to come to an end. The need to cooperate with the Turkish
authorities is in any event stressed time and again: the statement should facilitate the efforts of both
parties to improve the situation. In any case, the views adopted by the CPT, albeit formally
addressed to Turkey, will certainly have an impact on the entire European system for the
protection of human rights.

3. The statement emphasizes in its last paragraph that ‘it would have been counterproductive from
the standpoint of the protection of human rights for it to have refrained — as it was requested tp
do by the Turkish anthorities — from making this public statement’ (paragraph 37). Under Article
10, paragraph 2 of the European Convention, the decision to make a public statement must be
taken by the Committee with a two-third majority. Before the actual issuing of the statement,
however, the Party concerned must have the opportunity to make known its views. The
Committee must then decide whether it considers itself satisfied with the Party’s explanations, or
whether it wants to proceed with the statement. Is the two-third majority also necessary for the
decision to set in motion the procedure? If this was the case the statement issued by the CPT does
not so indicate. Nor can any useful pointers be derived from the CPT Rules of Procedure: both
Rule 24 (concerning voting procedures) and Rule 44 (concerning public statements) are silent on
the matter. A double decision taken by special majority is, in my opinion, necessary. The CPT's
competence to issue a public statement is to be defined as ‘exceptional’, insofar as it departs from
the general custom of confidentiality (Explanatory Report, paragraph 74). Hence, the rule should
be interpreted in such a way as to afford the Party concerned the highest possible level of
guarantee.

In the present case, of course, the contents of the views expressed by Turkey are not known.
The Turkish authorities certainly asked the CPT not to issue the statement (as it can be inferred
from paragraph 37), but nothing is said about the observations put forward by them, or the reasons
why the CPT judged them to be unsatisfactory. It is beyond question, however, that the decision
was not taken because of Turkey’s failure to cooperate, but rather because of its refusal to improve
the situation in the light of the Committee’s recommendations (Article 10, paragraph 2).

4. Other reports concerning member States of the European Convention have been published in
the past, at the request of the Party concerned (e.g. the reports concerning Austria, the United
Kingdom, Malta, Denmark, Sweden, France and Switzerland). Turkey, for its part, did not ask for
the publication of the first two reports (whose contents are briefly sketched in the CPT's
statement). One may wonder whether, had Turkey accepted to publish them, this would have
prevented the issuing of the statement. Under the strict terms of the European Convention it does
not seem to be the case. A public statement is issued only under the strict conditions set forth by
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Article 10 paragraph 2 of the European Convention. It cannot be assumed that the decision not
to publish a report may amount to a failure to cooperate or to improve the situation. Under Article
11, paragraph 2, a report may be published only at the request of the Party concerned. Yet, it is
difficult to dismiss the feeling that, ar least indirectly, the publication of the two reports would
have had an impact on Turkish public opinion. This in turn would presumably have triggered a
series of reactions rendering the issuing of a public statement unnecessary.

5. The introductory part of the statement (paragraphs 1-3) briefly mentions the reasons underlying
the decision to act under Article 10 paragraph 2 of the European Convention, and the procedure
followed, which underscores the unbroken dialogue between the CPT and the Turkish authorities.
The findings of the'two ad hoc visits (paragraphs 4-11) as well as the periodic visit (paragraphs
17-20) are then summarized with an assessment of the measures taken by the Turkish authorities
in response to the CPT recommendations (paragraphs 12-16). The decision to set in motion the
procedure under Article 10 paragraph 2 of the European Convention was however taken in
October 1992, before the periodic visit had been made. The negative conclusions reached by the
CPT as a result of the three visits (paragraphs 21-25) are followed by a number of suggestions
regarding improvements in the legislation and in the training of police officers (paragraphs 26-
36)

The main conclusion reached by the CPT is that the practice of submitting persons in police
custody to torture or inhuman or degrading treatiment remains widespread in Turkey (paragraph
21). However, it is emphasized that such practices are employed in order to extract confessions .
or to put under pressure people under suspicion in relation to terrorist and certain other kinds of
criminal offences (mainly arms and drug dealing). This explains why these practices are confined
to persons in police custody, and do not occur (as acknowledged by the CPT) in prisons,
gendarmerie stations and psychiatric establishments (paragraphs 22-25). Hence, for a relatively
well-defined range of cases, certain techniques are considered effective methods for obtaining
evidence and are routinely employed. This is rendered possible by legislation allowing, for certain
offences, periods of incommunicado police custody for up to 15 or even 30 days.

6. It appears very clearly, from the spirit and the contents of the statement, that its purpose is not
a mere condemnation of Turkey's behaviour. The CPT's insistence on cooperating with the
Turkish authorities is only one indicator of its broader perspective. The CPT is not so much
concerned with verifying in abstracto the compatibility with international standards of certain
practices, or of the internal legislation which permits them (an abstract definition of torture or
inhuman or degrading treatment or punishment is absent from the text of the European
Convention). Rather, the CPT directly ascertains the actual resort to such practices and, when this
is found to be the case, actively recommends to the authorities concerned the most suitable means
to eradicate them. The dialogue between the CPT and the authorities concerned is therefore
continuous: on the basis of its findings the CPT makes certain suggestions. It also intervenes on
the implementation of its suggestions.

The measures recommended in the statement may in fact be classified into two categories:
those concerning legislative improvements (paragraphs 27-29), and those which one might define
as practical (paragraph 26). However, the CPT also asserts that

it can legitimately be advanced that attacking the root of the problem of torture and ill-

treatment involves not s0 much changing laws as transforming mentalities. This process is
requiredm;@simplyamngnpoﬁccofgmhnduwghmnmeaiminﬂjusdccsystcm
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The latter goal is of course much more difficult to achieve. One may hope that the publication of
the statement can be a first step towards encouraging greater control by Turkish public opinion
over certain State powers, which might lead, in turn, to a change in the mentalities.

7. What was the actual effect of the statement, and what are its likely developments? I am not
aware, at the moment, of the Turkish reaction. The fact, however, that the statement was public
and was issued in a constructive spirit, will presumably not provoke a negative reaction. It will
hopefully lead to a gradual implementation of the recommendations (both legislative and
practical) made by the CPT.

Tbeleglshuvemsmumbemkmwmmfmakudysuggwmdmdxmpmtsmsuedaﬁa
the first ad hoc visits. They mainly concerned the introduction of formal safeguards against torture
or ill-treatment by police authorities: shortening of the maximum periods of custody by the police
or gendarmerie; notification of a person’s custody to his next of kin or a third party of his choice;
access to a lawyer; medical examination of detained persons; a code of practice for the conduct
of interrogations (paragraph 8). The statement however also contains an assessment of the state
of the legislation in Turkey, particularly of recently introduced statutes, welcoming the introduction
of additional safeguards, but deploring the persistence of lacunae and loopholes in crucial areas
(paragraphs 27-29).

The legislative improvements suggested by the CPT tend precisely to eliminate the legal
grounds which render possible the resort to torture or other kinds of ill-treatrnent. Thus, if long
periods of uncontrolled police custody allow not only for suspects to be subjected to torture, but
also for the signs left by this treatment to heal or disappear, legislation intended to reduce such
delays would strike at the very root of the problem.

However, legislative safeguards alone would not be sufficient if they are not integrated with
other measures which are more ‘practical’. These measures are clearly spelled out in paragraph
26 of the statement, and mainly concern the intensification of education on humnan rights matters
and professional training for law enforcement officials (there was already in fact an arrangement
to send a number of police officers to be trained in other European countries). The institution of
effective and independent monitoring mechanisms which could ensure ‘managerial control and
supervision of law enforcement officials’ is also recommended, as well as the adoption of
guarantees for the effective independence of forensic institute doctors, whose medical examinations
should be broadened in scope.

Finally, the administration of justice and public order fall within the very centre of state
sovereignty. It is worth noting that it is rare to find an international supervisory mechanism which
states have 50 jealously preserved as a matter for purely domestic control. This is a striking and
deeply innovative feature of the CPT"s activities.
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Annex: Public Statement on Turkey *
Introduction

1. The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT) has to date organized three visits to Turkey. The first two visits, carried out
from 91021 September 1990 and 29 September to 7 October 1991, were of an ad hoc nature. They
were visits which appeared to the Committee ‘to be required in the circumstances’ (Article 7,
paragraph 1, oftthumpeanConvcnuonfortthrevenuonomemmandInhmanorDegadmg
Treatment or Punishment). The circumstances in question were essentially the considerable
number of reports received by the Committee, from a variety of sources, containing allegations
of torture or other forms of ill-treatment of persons deprived of their liberty in Turkey. The reports
related in particular to persons held in police custody. The third visit took place from 22 November
to 3 December 1992, and formed part of the CPT's programme of periodic visits for that year.

2. Throughout 1991 and 1992 an ongoing dialogue has been maintained between the Turkish
authorities and the CPT on matters of concern, based on the reports drawn up by the Commrittee
after its first and second visits and the reports provided by the Turkish authorities in response. This
dialogue culminated in a number of meetings between the Turkish authorities and a delegation
of the CPT held in Ankara from 22 to 24 September 1992.

Subsequently, at its 14th meeting (28 September to 2 October 1992), the CPT reviewed the
action taken by the Turkish authorities upon the recommendations made by the Committee in its
visit reports. The Comumittee concluded that the continuing failure of the Turkish authorities to
improve the situation in the light of its recommendations concerning (i) the strengthening of legal
safeguards against torture and other forms of ill-treatment in police (and gendarmerie)
establishments and (ii) the activities of the Anti-Terror Departments of the Ankara and Diyarbakir
Police, justified resort to Article 10, paragraph 2, of the Convention.

3. The Turkish authorities were informed of the conclusion reached by the CPT and, in accordance
with the Convention, invited to make known their views. Those views were received on 16
November 1992. The CPT examined the views presented by the Turkish authorities at its 15th
meeting, held from 14 to 17 December 1992; on the same occasion, the Committee considered
the facts found by the delegation which carried out the periodic visit to Turkey in November/
December 1992, in particular insofar as they related to matters of police and gendarmerie custody.
By the required majority of two-thirds of its members, the Committee decided to make a public
statement.

The Ad Hoc Visits

1) First Visit

4.1n the report drawn up following its first visit to Turkey in 1990, the CPT reached the conclusion
that torture and other forms of severe ill-treatment were important characteristics of police
custody in that country. More specifically, in the light of all the information gathered concerning
the Anti-Terror Departments of the Ankara and Diyarbakir Police, the CPT concluded that
detectives in those departments frequently resorted to torture and/or other forms of severe ill-
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treatment, both physical and psychological, when holding and questioning suspects. A variety of
elements led the Committee to those conclusions.

5. In the first place, the CPT was struck by the extremely large number of allegations of torture
and other forms of ill-treatment by the police received in the course of the visit, the wide range
of persons making those allegations, and their consistency 2s regards the particular types of torture
and ill-treatment said to have been inflicted. It should be noted that the allegations emanated from
persons suspected or convicted of offences under anti-terrorism provisions and from persons
suspected or convicted of ordinary criminal offences. As regerds the latter, the number of
allegations was especially high among persons detained for drug-related offences, offences
against property (burglary, robbery, theft) and sex offences. Concerning the types of ill-treatment
involved, the following forms were alleged time and time again: suspension by the arms;
suspension by the wrists, which were fastened behind the victim (so-called ‘palestinian hanging’,
a technique apparently employed in particular in Anti-Terror Departments); electric shocks to
sensitive parts of the body (including the genitals); squeezing of the testicles; beating of the soles
of the feet (‘falaka’); hosing with pressurised cold water; incarceration for lengthy periods in very
small, dark and unventilated celis; threats of torture or other forms of serious ill-treatinent to the
person detained or against others; severe psychological humiliation.

6. The CPT’s medical findings must also be emphasized. Indeed, a considerable number of
persons examined by doctors in the CPT's visiting delegation displayed physical marks or
conditions consistent with their allegations of torture or ill-treatment by the police. The delegation
also met several persons in police custody who, while not stating opealy that they had been ill-
treated, displayed clear medical signs consistent with very recent torture or other severe ill-
treatment of both a physical and psychological nature. Some specific cases were described in the
Committee’s report.

7. Other on-site observations in police establishments visited (relating in particular to the often
extremely poor material conditions of detention, the interrogation facilities and the general
attitude and demeanour of police officers) did nothing to reassure the CPT"s delegation about the
fate of persons taken into custody. The same can be said of the circumstances under which certain
of the vigits took place, in particular at Ankara Police Headquarters, where the delegation was
subjected to a series of delays and diversions (and on several occasions given false information)
and a number of detainees were removed in order to prevent the delegation from meeting them.

8. In its report the CPT recommended a series of measures to the Turkish authorities designed to
combat the problem of torture and other forms of ill-treatment. These measures related in part to
the introduction or reinforcement of formal safeguards against such methods (shortening of the
maximum periods of custody by the police or gendarmerie; notification of a person’s custody to
his next of kin or a third party of his choice; access to a lawyer; medical examination of detained
persons; a code of practice for the conduct of interrogetions).

The Committee also placed considerable emphasis on the need for a major and sustained effort
by the Turkish authorities in the areas of education on human rights matters and professional
training for law enforcement officials. It is axiomatic that the best possible guarantee agninstill-
treatment of persons deprived of their liberty is for its use to be unequivocally rejected by such
officials.
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As for the Anti-Terror Departments of the Ankara and Diyarbakir Police, the Committee
recommended that appropriate steps be taken immediately to remedy the situation identified in
those services.

9. The implementation of these recommendations was the subject of numerous exchanges
between the Turkish authorities and the CPT during 1991. However, by the time of the
Committee's second visit, few tangible results had been achieved, with the exception of the
drawing up and subsequent revision of Regulations for the conduct of interrogations.

b) Second Visit -

10. In the course of its second visit to Turkey in the Autumn of 1991, the CPT found that no
progress had been made in eliminating torture and ill-treatment by the police. Many persons
alleged that they had received such treatment during the previous twelve months. The types of ill-
treatment alleged remained much the same; however, an increasing number of allegations were
heard of forcible penetration of bodily orifices with a stick or truncheon. Once again, a number
of the persons who claimed to have been ill-treated were found, on medical examination, to
display marks or conditions consistent with their allegations. The delegation also had access to
a considerable number of reports drawn up during the previous twelve months, at the end of
periods of police custody, by doctors belonging to Forensic Institutes; many of them contained
findings consistent with particular forms of torture or severe ill-treatment. As regards more
specifically the Anti-Terror Departments of the Ankara and Diyarbakir Police, the only conclusion
that could be reached in the light of all the information gathered was that torture and other forms
of severe ill-treatment continued unabated in those services.

11. In the report on its second visit to Turkey, the CPT reiterated the previously-made
recommendations designed to prevent torture and other forms of ill-treatrent. Further, the
Committee recommended that a body composed of independent persons be set up immediately,
with terms of reference to carry out a thorough investigation of the methods used by police officers
of the Anti-Terror Departments of the Ankara and Diyarbakir Police when holding and questioning
suspects. In the light of the information gathered in the course of the CPT’s second visit, it was
also pointed out that it would be appropriate for the terms of reference of that body to include the
Anti-Terror Department of the Istanbul Police.

Review of Action Taken on the Ad Hoc Visit Reports

12. One year after submission of the CPT"s second report, at its meeting of September/October
1992, the Committee reviewed the action taken by the Turkish authorities upon all the
recommendations set out in the reports drawn up afier its two visits. It was noted that some
progress had been made on certain issues. Measures of both a legal and practical nature had been
taken in response to the CPT" s recommendations on material conditions of detention in police and
gendarmerie establishments. The dialogue between the Turkish authorities and the Committee on
prison matters also appeared to be bearing fruit. However, implementation of the central
recommendations concerning torture and other forms of ill-treatment in police establishments
was clearly at a standstill.

121



Public Statement on Turkey

13. Legislation going in the direction of the recommendations made by the CPT on the
strengthening of legal safeguards against torture and other forms of ill-treatment had been
approved by the Turkish Grand National Assembly on21 May 1992. However, it was subsequently
returned by the President of the Republic to the Assembly for reconsideration; and at the time of
the Committee’s review of the situation, the fate of that legislation was a matter of conjecture.

14. Further, no satisfactory action had been taken on the CPT’s recommendation conceming the
Anti-Terror Departments of the Ankara and Diyarbakir Police. The Human Rights Inquiry
Commission of the Grand National Assembly — to which the task of carrying out the investigation
recommended by the Committee was entrusted — had failed to act expeditiously. It was only on
29 June 1992 that the relevant Sub-Committee of the Commission visited Ankara Police
Headquarters for the first time (apparently a second visit was carried out on 7 July 1992). Further,
at the time of the meetings between the Turkish authorities and a delegation of the CPT held in
Ankara towards the end of September 1992, the Sub-Committee had still not apprised the Human
Rights Inquiry Commission of its findings. Nor had the Sub-Committee carried out any visits to
the Anti-Terror Department of the Diyarbakir Police (or for that matter the Anti-Terror Department
of the Istanbul Police). Moreover, from the information provided to the CPT’s delegation by a
member of the Sub-Committee, it was clear that the visits carried out to the Ankara Police
Headquarters had been of a quite perfunctory nature. Furthermore, it was also clear that the Sub-
Committee possessed neither the powers nor the relevant professional competence necessary to
carry out a ‘thorough investigation® as envisaged in the recommendation made by the CPT in its
second report. ’

15. It should be added that in the course of the above-mentioned meetings in Ankara in

1992, information received from officials of the Ministry of the Interior indicated that no credible
action had been taken at the internal administrative level in response to the successive
recommendations of the CPT concerning the Anti-Terror Departments of the Ankara and
Diyarbakir Police. The only investigations instigated had been entrusted to the very police forces
which the Committee had concluded were resorting to torture. Not surprisingly, they had led
nowhere.

16. In short, more than two years after the CPT"s first visit, very little had been achieved as regards
the strengthening of legal safeguards against torture and ill-treatment and no concrete steps
capable of remedying the situation found by the Committee in the Anti-Terror Departments of the
Ankara and Diyarbakir Police had been taken. At the same time, the Committee continued to
receive reports of torture and other forms of severe ill-treatment in those departments, as well as
in many other police establishments in Turkey.

It was under those conditions that the CPT decided on 2 October 1992 to set in motion the
procedure provided for in Article 10, paragraph 2, of the European Convention for the Prevention
of Torture.

The Periodic Visit

17. The information gathered in the course of the CPT's periodic visit to Turkey, from 22
Novemberto 3 December 1992, shows that the problem of torture and other forms of ill-treatment
of persons in police custody has not been resolved, despite the importance which had been
attached to this subject by the present government when it came to power at the end of 1991. The

122






