Judicial Misgivings Regarding the Application of
International Law: -
An Analysis of Attitudes of National Courts

Eyal Benvenisti *

L Introduction

Justice Powell remarked twenty years ago that ‘[u]ntil international tribunals
command a wider constituency, the courts of the various countries afford the best -
means for the development of a respected body of international law.’! Few would
challenge this statement which underlines the promise of world-wide development
and enforcement of international law by national courts. But can national courts really
live up to this challenge? Apparently, there are weighty factors that inhibit national
courts from the rigorous application and enforcement of international law. This is
particularly the case when the application of intemational norms is sought in an
attempt to constrain the activities of the national court’s executive.

The somewhat idyllic statement of Justice Powell is the starting point for this
article. Sharing his aspiration, this article endeavours to explore its limitations. Only
by understanding the factors that hinder national courts from becoming the
enforcement agencies of international law will it be possible to assess the real potential
of national courts in the international arena and the means to realize it.

The first part of the article is an inquiry into the practice of national courts with
respect to the application of international law. This comparative analysis
demonstrates the existence of a similar pattern of behaviour in most jurisdictions. It
provides the background for assessing the reasons that prompt most national courts to
adopt an apprehensive approach towards international norms, and the circumstances in
which such an approach could be revised. In light of this general study, the second part
of the article examines more closely the jurisprudence of the Israeli Supreme Court in
this context. The claim I shall make in the second part is that the continuation of the
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Arab-Israeli conflict, and particularly the occupation of the West Bank and Gaza, have
led the Court to develop a unique and rather problematic jurisprudence regarding the
application of international obligations both with respect to the Israeli legal system and
to the occupied territories.

II. The Accommodation of National Interests:
A Comparative Analysis of National Courts’ Enforcement of
International Law

It would be almost trite to mention that from the point of view of international law,
national courts are state organs and thus are required to conform with international
norms. Failure to do so may impose international responsibility on the state.2 Interna-
tional law assumes that national courts can be instrumental in enforcing international
obligations upon recalcitrant governments. Thus, for example, the customary rule that
requires that local remedies be exhausted before international proceedings may be
instituted by the state whose nationals have been injured, assumes that national courts
can reasonably be expected to correct wrongs done by their executive to aliens within
their jurisdiction.

It is common among international lawyers to refer to national courts as a reliable
if diffuse system for ensuring compliance with international norms, and therefore to
urge judges to apply these norms rigorously.? Lacking central enforcement

2 See, c.g., L Brownlie, System of the Law of Nations — State Responsibility (1983) (Part I), 144.

3 Many lawyers have commented favourably on the prospects of national courts as enforcers of

international obligations. A partial list includes: Chamney, ‘Judicial Deference in Foreign Relations’,
83 AJIL (1989) 80S; Koh, ‘Transnational Public Law Litigation’, 100 Yale LJ. (1991) 2347;
Lauterpacht, ‘Implementation of Decisions of International Organizations through National Courts’,
in S. Schwebel (ed.), The Effectiveness of International Decisions (1971) 57; Lillich, “The Role of
Domestic Courts in Promoting International Human Rights Norms', 24 NYLSL Rev. (1978) 161;
Lowenfeld, ‘US Law Enforcement Abroad: The Constitution and International Law, Continued’, 84
AJIL (1990) 444; Mann, ‘Intemational Delinquencies Before Municipal Courts’, 70 LQR (1954) 181;
reprinted: F. Mann, Studies in International Law (1973) 366; id., “The Consequences of Intemational
Wrongs in International and National Law’, 49 BYbIL (1975-76) 1; reprinted: F. Mann, Further
Studies in International Law (1990) 124; M.S. McDougal, Act of State in Policy Perspective: The
International Law of an International Economy, in Private Investors Abroad — Structures and
Safeguards (1966) 338; id., ‘Jurisdiction in Human Rights Cases: Is the Tel-Oren Case a Step
Backward?’, 79 Am. Soc. Int’l. L. Proc. (1985) 361; Schreuer, ‘The Relevance of United Nations
Decisions in Domestic Litigation®, 27 ICLQ (1978) 1; Shockey, ‘Enforcement in United States Courts
of the United Nations Council for Namibia's Decree on Natural Resources’, 2 Yale Studies in World
Public Order (1976) 285.
Other scholars concede significant limitations on the national courts’ autonomous role: Brilmayer,
‘International Law in American Courts: A Modest Proposal’, 100 Yale LJ. (1991) 2277; R. Falk, The
Role of Domestic Courts in the Intemational Order (1964); Franck, “The Courts, the State
Department, and National Policy: A Criterion for Judicial Abdication’, 44 Minn. L. Rev. (1960) 1101;
Stephan, ‘Constitutional Limits on International Rendition of Criminal Suspects’, 20 VaJ./ns'LL.
(1980) 777; Trimble, ‘A Revisionist View of Customary Intemational Law’, 33 UCLA L. Rev. (1986) .
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agencies, international law relies heavily on the action of national agencies. Many
view national judges as the best candidates within the national systems to grapple
with this important task, because of their independent status and their apolitical
role.# A judiciary that is independent of the national Government, that employs
international standards by resorting to technical, non-political, legal discourse,
promises indeed to be a perfect forum to interpret, apply and develop international
norms.

An analysis of the jurisprudence of national courts in international matters
reveals, however, that there exist other factors, besides the shared legal language and
formal independence of the courts, factors that prevent the promise from being
fulfilled. Can one blame the judges for their attitude? Faced with judicial decisions
that distorted legal doctrines so as not to rule against governmental interests, some
scholars have maintained that the particular judges should be blamed, and that a
better education in international law, or different nominating processes, could be the
key to improvement’ A comparative analysis, however, shows that the
jurisprudence of the national courts is consistent in protecting short-term
governmental interests. Judges firmly refuse to live up to the vision of international
lawyers. They are careful not to impinge with their decisions on their governments’
international policies and interests. This consistent attitude is not the product of lack
of courage or knowledge, but rather is the result of deeper factors that are explored
below.

It is possible to identify the judicial tendency to defer to the Government in three
distinct stages of the application of norms. First, courts tend to interpret narrowly
those articles of their national constitutions that import international law into the
local legal systems, thereby reducing their own opportunities to interfere with
governmental policies in the light of international law. Second, national courts tend
to interpret international rules so as not to upset their governments’ interests,
sometimes actually seeking guidance from the executive for interpreting treaties.
Third, courts use a variety of ‘avoidance doctrines’, either doctrines that were
specifically devised for such matters, like the act of state doctrines, or general
doctrines like standing and justiciability, in ways that give their own governments,
as well as other governments, an effective shield against judicial review under
international law.

4 A characteristic observation is the following: ‘[R}espect for international law is guaranteed to the
extent that national judicial and enforcement agencies - since men undeniably share certain basic
values which go beyond national barriers — pay heed to that international solidarity which is so often
lacking at governmental level.’ B. Conforti, Lezioni di diritto internazionale (2nd ed., 1982) 8 (as
translated by A. Cassese in ‘Modern Constitutions and International Law® 192 RdC (1985-1II) at
312).

5 On the need to educate judges on international law see McDougal, ‘Jurisdiction in Human Rights
Cases: Is the Tel-Oren Case a Step Backward?’, supra note 3, at 376. On the background and
personality of judges as possible factors see Koh, ‘Why the President (Almost) Always Wins in
Foreign Affairs — Lessons of the Iran-Contra Affair’, 97 Yale L.J. (1988) 1255, 1315-16.
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A. The First Stage: The Interpretation of National Constitutions that
Determine the Status of International Law within the National Legal System

Many constitutions contain specific references to international law that determine the
status of international law within the domestic legal system.® Usually these
references incorporate one source of international law, cither treaties or customs, and
leave out the other sources. In view of these distinctions, arguments were made to the
effect that the constitutional reference to one source, say customary law, should be
interpreted as impliedly incorporating the other source, say treaties, as well. Despite
scholarly endorsement of such argurhents, they have never been adopted by national
courts.”

The constitutions of Austria (Article 9 of the 1920 Constitution), Germany (Article
25 of the 1949 Basic Law), and Italy (Article 10 of the 1947 Constitution), all declare
that the generally recognized rules of international law shall form part of the domestic
legal system.8 In all three countries it was argued before the Constitutional Courts that
since the principle of pacta sunt servanda was a generally recognized rule of interna-
tional law, it also formed part of domestic law and thus additionally provided for the
similar applicability of treaty-based law. Each of the Courts rejected this argument.®
The opposite case took place in the Netherlands. The Netherlands Constitution refers
to treaties, and does not mention customary law. Article 93 of the 1983 Constitution
provides that ‘[p]Jrovisions of treaties and of resolutions of international institutions,
which may be binding on all persons by virtue of their contents shall become binding
after they have been published.’!0 The Dutch Supreme Court refused to accept an
argument of a fortiori, and rejected the claim that in view of the applicability of
treaties, it must also accept the applicability of other sources of international law,
including customary law.!}

Another issue to be determined by courts was the weight that should be given to
those international norms that constitute a part of the domestic legal system. In case
of conflict between an applicable international obligation and an internal norm,
which of the two is to prevail? Here too courts were generally hesitant, giving
precedence to the local law. Thus, the French Constitutional Court declined to
review the legality of legislation under the European Convention on Human

6 A Cassese, ‘Modern Constitutions and International Law® 192 RIC (1985-TIT), 331 et seq.

7 There was no need to develop such an argument in the United States, where customary international
law is considered part of the common law.

8 For these constitutions see A. Blaustein & G. Flanz (eds), Constitutions of the Countries of the World,
Vol. 1 (Austria), Vol. 6 (Germany), Vol. 8 (Italy).

9  SeeCassese, supra note 6, at 399 and notes 120, 121; Gaja, ‘Italy’, in F. Jacobs & S. Roberts (eds), The
Effect of Treaties in Domestic Law (1987) (bereinafter Trearies), 87, at 88-89; Frowein, ‘Federal
Republic of Germany’, in Treaties, 63, at 67.

10  Blaustein & Flanz, supra note 8, Vol. 11 (Netherlands); the 1953 Constitution contained a similar
provision. On the legal status of international law in the Dutch legal system see Schermers,
Netherhnds in Treaties, supra note 9, 109-122.

11 The Nyugat v. The Netherlands (S.Ct, March 6, 1959) lONederlami:T)d.rchrwlmlRedu
(1963) 82, 86.
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Rights!2 despite the fact that the French Constitution of 1958 expressly provides that
‘[t}reaties or other agreements duly ratified or approved shall, upon their publication,
have an authority superior to that of laws. [...]’!3 The Court viewed its competence
as being limited to examining legislation under the Constitution itself.!4 At the same
time, the French Conseil d’Etat refused, until the Nicolo judgment of 20 October
1989, to accord precedence to treaties over subsequent laws, since by doing so — it
reasoned — the Court would have implied that the local law was unconstitutional, a
matter which is not within this Court’s jurisdiction.!® Earlier in 1989, the same court
reversed its prior holdings and accepted that EEC directives could have direct effect
in French law.!6 Similar reluctance to accept the supremacy of treaties over (federal)
law can be found in the decisions of the Austrian Constitutional and Administrative
Courts of the early 1960’s.]7 The well known dispute between the Italian
Constitutional Court and the European Court of Justice concerning which Court has
the last word on the compatibility of Italian law with the Community law is also a
case in point;!8 as is the 1974 decision of the Federal German Constitutional Court
on its power to scrutinize Community norms for their compatibility with the funda-
mental rights established under the German Basic Law. !9

In fact, in only two jurisdictions the national court adopted an interpretation that
strengthened the status of international law vis-a-vis the local laws. The Luxembourg
Court of Cassation (in 1950) and the Conseil d’Etat (in 1951) acknowledged the

12 Decision No. 74-75 DC of 15 January 1975, quoted in part in Polakiewicz & Jacob-Foltzer, ‘“The
European Human Rights Convention in Domestic Law’, 12 Human Rights Law Journal (1991) 65
(Part I, 125 (Part I), (hereinafter — Polakiewicz ez gl.), at 75-76. A decision from 1988 may suggest
that the Court’s attitude has changed, and that it is now willing to examine the legality of laws under
treaties: ibid., at 78.

13 Article 55 continues: ‘subject, for each agreement or treaty, to its application by the other party.’
(Blaustein & Flanz, supra note 8, Vol. 5 (France). On the French provisions and practice regarding
these matters see de 1a Rochere, ‘France’, in Treaties, supra note 9, 39 et seq.

14 The Swiss Federal Court (judgment of 27 November 1984, confirmed by judgment of 11 February
1985, quoted in Polakiewicz er al., supra note 12, at 137) also refused to review the legality of federal
laws under the European Convention on Human rights, although the Swiss legal system recognizes
both the applicability and the precedence of intemnational treaties (Polakiewicz er al, ibid., at 136).

15 Nicolo, [1990] 1 CMLR 173. On the Court's jurisprudence on this issue see Polakiewicz er al., supra
note 12, at 76; de 1a Rochere, ‘France’, in Treaties, supra note 9, at 58. The case is different with the
Court of Cassation: ibid. at 60-61.

16 Compagnie Alitalia, [1990] 1 CMLR 248. On the motivation for this new attitude see note 83 and
accompanying text.

17  Polakiewicz et al., supra note 12, at 67-69. This position was reaffirmed by the Coastitutional Court
in its judgment of 14 October 1987, quoted in ibid., at 69.

18 On this debate see La Pergola & Del Duca, ‘Community Law, International Law and the Italian
Constitution’, 79 AJIL (1985) 598; Gaja, ‘New Developments in a Continuing Story: The Relationship
between EEC Law and Italian Law’, 27 CML Rev. (1990) 83.

19 Intermationale Handelsgesellschaft GmbH v. Einfuhr- und Vorratsstelle fir Getreide und Futtermirtel,
[1974) CMLR 540. This ruling was reversed by the same court in Re the Application of Wiansche
Handelsgesellschaft, [1987} 3 CMLR 225. See also case commentary by Frowein, 25 CML Rev.
(1988) 201.
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supremacy of treaty obligations over local laws.20 In its famous 1971 Le Ski decision,
the Belgian Court of Cassation, unable to rely on express provision in the Belgian
Constitution, invoked the monist theory of the primacy of international law over
national legislation, in determining that treaties supersede subsequent incompatible
national laws.2! These two interpretations are the exceptions that prove the rule.Z2
They show that those that rejected similar claims to enhance the status of international
law within their systems, had a plausible alternative. In fact, this alternative
interpretation was strongly advocated by eminent local scholars.23 In other words, the
interpretations that limited the role of international law both with respect to its
applicability and to its status vis-2-vis local law reflected a judicial choice, a hesitation
from invoking international standards.

This judicial timidity is further underlined by the entirely different attitude shown
by some courts towards the executive’s role in treaty-making and its effects on the
domestic legal system. In this context the courts’ interpretation increased the
Government’s power. In Israel the Supreme Court found sufficient evidence to
conclude that the Knesset, the Isreeli Parliament, had implicitly approved the power
of the executive branch to conclude and ratify treaties without legislative approval.2
The Supreme Court of the United States went even further when despite the
constitutional requirement of the Senate’s ‘advice and consent’ to treaties, it
recognized the existence of other types of international agreements which are not
subject to the Senate’s approval and yet take effect in the legal system as part of the
law of the land.Z> The Court’s distinction between ‘treaties’, which are subject to
the procedure of ‘advice and consent’, and ‘Executive Agreements’, which are not,
has no support either in the US Constitution or in international law. Moreover, the
Court offered no guidelines to distinguish between these instruments: it conferred
upon the executive the unfettered discretion to make this distinction.28 Since World

20 As the Court of Cassation later explained in its Pagani judgment of 14 July 1954, ‘a treaty is a law of
a superior nature [essence] having a superior origin than the will of an internal [national) organ.’
{quoted, together with the other cases, in Polakiewicz er al., supra note 12, at 126).

21  Minister for Economic Affairs v. Fromagerie Franco-Suisse ‘Le Ski’ [1972) CMLR 330.

22 The Constitutional Court of Portugal seems to be divided on the very same issue. The first chamber
(Seccao) of the Court views incompatible subsequent legislation as unconstitutional, whereas the
second chamber is of the opinion that such laws are perfectly valid (although they may give rise to
international responsibility): Polakiewicz et al., supra note 12, at 131.

23  Forthe view of the Austrian lawyer J. Kunz see Seidl-Hohenveldem, ‘Relation of International Law to
Internal Law in Austria’, 49 AJ/L (1955) 451, at 467; The opinion of the Italian scholar R. Quadri is
discussed by Cassese, supra note 6, at 398. For criticism of the Dutch Supreme Court decision
regarding the inapplicability of international custom see Schermers, in Treaties supra note 9, at 113.

24 Kamiar v. The State of Israel 22 (2) Piskei-Din (Judgments) 85 (1968).

25  See United States v. Belmont, 301 US 324, 57 S.Ct. 758; 81 L.Ed.1134 (1937); United States v. Pink,
315 US 203, 62 S.Cv. 552, 86 L.Ed. 796 (1942); Dames & Moore v. Reagan, 453 US 654, 101 S.Ct.
2972, 69 L.Ed. 918 (1981). And see the Restatement (Third) on the Foreign Relations Law of the
United States (1987) (hereinafter: ‘Restatement’), Sec. 303 and comment: ‘Presidents have asserted a
broad authority to make many other international agreements [in addition to recognition of states and
armistice agreements], at least in the absence of inconsistent legislation or of Congressional action
restricting such agreements.’

26 L. Henkin, Foreign Affairs and the Constitution (1972) 182
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War II the majority of international agreements to which the United States is a party
are referred to as Executive Agreements and thus do not pass the muster of the
Senate.Z’ :

B. The Second Stage:
The Determination and Interpretation of International Norms

How do courts determine whether a certain international custom has emerged? How do
they interpret international customs and treaties that form part of the local legal
system? What meaning do they give to decisions of international intitutions
established under treaties? The examination of these questions reveals that here too
one can clearly discern an apprehensive judicial attitude, deferring to the executive.

1. International Custom

The method of inquiry used by a national court in examining the existence of a custom
is likely to reflect its national affiliation. Thus, one should expect the courts of
developing countries to invoke multilateral instruments as well as U.N. instruments as
evidence of customary law.28 On the other hand, a court in a Western jurisdiction is
most likely to insist on evidence of actual conduct by a considerable number of states
for a substantial period of time as & prerequisite for the identification of a customary
rule. These different methods of inquiry reflect different national interests. In addition,
different conclusions can sometimes be drawn even when using the same methods of
inquiry. In any case, the outcome is likely to conform with national interests.?d It is
especially rare for a national court to invoke customary law against its own executive.

At the turn of the 20th century, the United States Supreme Court delivered the
much celebrated decision of The Paquete Habana, in which the Court clarified and

27 H. Steiner & D. Vagts, Transnational Legal Problems (3rd ed., 1986) 611.

28 Thus, for example, the Yugoslav Constitutional Court trested the United Nations Charter, the
Universal Declaration of Human Rights, and the International Covenant on Civil and Political Rights,
a3 expressing the generally recognized norms of international law: decision of 16 March 1977, cited in
Cassese, supra note 6, at 377. Right after gaining independence from Portugal, a court in the People’s
Republic of Angola recognized a criminal offence of ‘mercenarism’, on the basis of United Nations
resolutions and statements of the Organization of African Unity (the decision is reprinted in
Lockwood.Rspononderh]ofMaganﬂandn.Aﬂgoh.June 1976, 7 Manitoba LJ. (1977)
183, 198-99.

29  See Csassese, supra note 6, at 439: ‘(Elven in the most internationally minded Western or socialist
countries, domestic courts often piace such an interpretation on international customary rules as to fit
their municipal standards or accommodate them to national interests’ (italics in original); Henkin,
‘International Law as Law in the United States’, 82 Mich. L. Rev. (1984) 1555, 1566 (referring to US
courts): ‘Courts are often relnctant to conclude that a principle has become customary international
law’; Trimble, supra note 3, observes after surveying the entire case-law of American courts on this
issue, that there is ‘a clear trend away from judicial determination of legal rules and a movement
toward judicial deference to political branch direction’ (at 687).
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enforced international customary law against US anthorities.30 Yet despite the
forceful reasoning of the decision, not many decisions followed suit, neither in the
United States nor in other jurisdictions. Since then, both judicial and scholarly
opinion in the United States seem to support the contention that the administration
may violate customary law.3! Moreover, even cases in which enfoicement of
international customary law was sought against a foreign Government or foreign
officials, courts hesitated and acquiesced only when encouraged to do so by the
executive.32

2. Treaties

The interpretation of treaties by national courts will determine whether or not any
given treaty is directly applicable, or ‘self-executing’, in the internal legal system
without implementing legislation. Interpretation will also determine the relationship
between the applicable treaty and related statutes. Finally, the courts’ interpretation
will give meaning to the treaty provigions and outline their contents. National courts
could of course adopt an ‘internationalist’ view and invoke the 1969 Vienna
Convention on the Law of Treaties as their compass in the interpretation process.
Where relevant, they could also adopt the case-law of international and regional
tribunals like the International Court of Justice or the European Court of Human
Rights. The case however, has usually been different. The deference to national
considerations in general and to the executive in particular is apparent also in the
context of treaty interpretation.

In many cases the treaties remain silent as to the question of self-execution. The
Vienna principles of interpretation do not provide specific guidelines in this matter,
and national courts facing such a task have developed their own rules. The
jurisprudence of US courts on this issue, for example, shows a tendency to regard
treaties as non-self-executing, and thus to refrain from applying them in the absence of

30 175US 677,20 S.Cr 290, 44 L.Ed. 320 (1900). The authorities were ordered to retorn to their Spanish
owner two fishing vessels that had been illegally condemned as prize of war. The application of
international customary law was in line with prior decisions of that Court: Henkin, fbid., at 1555.

31 Garcia-Mir v. Meese, T88 F2d 1446 (11th Cir. 1986) (Cabinet officers may violate international
customary law); Henkin, supra note 29, at 1568. For an extensive debate on this issne see Henkin,
‘Agora: May the President Violate Customary International Law?’, 80 AJIL (1986) 913; Paust,
‘Agora: May the President Violate Customary International Law?’, 81 AJIL (1987) 371; Giennon,
‘Agora: International Kidnapping’, 86 AJIL (1992) 736; Leigh, ‘Is the President above Customary
International Law?’, 86 AJIL (1992) 757; Paust, ‘Rediscovering the Relationship between
Congressional Power and Intemational Law: Exceptions to the Last-in-Time Rule and the Primacy of
Custom’, 28 Va_J.Int'LL. (1988) 393; Weisburd, ‘The Executive Branch and International Law’, 41
VaJ.Int’LL. (1988) 1205; Riesenfeld, “The Powers of Congress and the President in International
Relations: Revisited’, 75 Cal.L.Rev. (1987) 405.

32 Compare the famous precedent of Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), where the
Federal Government filed a memorandum (19 ILM (1980) 585) urging the court to apply international
human rights law against a Paraguayan official (the court applied that law), with Tel-Oren v. Libyan
Arab Republic, 726 F2d4. T74 (DC Cir. 1984) where the State Department did not favour the
adjudication of the case (Brief reprinted in 24 ILM (1985) 427), and the court acted accordingly.
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