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L. Introduction

The events leading to Indonesia’s military invasion and subsequent annexation of East
Timor, accompanied by repeated allegations of gross violations of human rights,! are
well known. The legality of Indonesia’s claim to East Timor as constituting the 27th
province of Indonesia has been the subject of much debate.2 Sixteen years after the
occupation, proceedings were commenced in the International Court of Justice to bring
Indonesia’s claim and the contrary claim of the people of East Timor to their right to
self-determination under judicial scrutiny. However these claims will be raised only in
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1 There have been numerous reports by non-governmental organizations such as Amnesty International
since 1975 of human rights violations in East Timor. The Dili massacre of 12 November 1991 has
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Coantemporary Archives, November 1991, 38579-80; Report of the Special Rapporteur on Torture,
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and the United Nations Norms on Self-Determination and Aggression’, 7 Yale Journal of World
Public Order (1982) 2. For a different perspective see A. Alatas, (Minister of Foreign Affairs of
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an indirect fashion and neither Indonesia nor East Timor are parties before the Court in
the case which is being played out between Portugal and Australia.3 This article will
discuss the way in which the issue of East Timor has been presented to the Court, and
some of the argumeants that are likely to be raised in the case.

I1. The Timor Gap Treaty

In 1978 Australia moved away from its original condemnation of the 7 December 1975
invasion.4 In that year it voted against the General Assembly resolution on East Timor
and decided ‘to accept East Timor as part of Indonesia.’S The Australian Government
emphasized that it remained highly critical of the way in which Indonesia had
integrated East Timor into its territory but regarded it as unrealistic not to recognize
Indonesia’s effective control there. On 14 February 1979 Australia consolidated this
position by according de jure recognition to Indonesian sovereignty in East Timor.
Shortly after this recognition negotiations commenced between Indonesia and
Australia with respect to the allocation of resources of the maritime areas off the
southern coast of East Timor, that is between East Timor and Australia. Australia had
been unable to conclude any such agreement with Portugal while the latter remained in
control in East Timor, although it had entered into maritime delimitation agreements
with Indonesia before 1975 As exploitation and exploration became more
economically feasible, Australia’s interest in securing its share of the potentially
valuable hydrocarbon resources in the ‘Timor Gap’ area became more pressing. In
1989 a decade of negotiations between Australia and Indonesia concluded with the

signing of the Timor Gap Treaty.”

3 Case Concerning East Timor (Portugal v. Australia) ICJ Reports (1991) 9 (hereafter referred to as the
Timor Gap case).

4  Australia had voted for General Assembly Resolution 3485 of 12 December 1975 which affirmed the
right of the people of East Timor to self-determination and called for the withdrawal of Indonesian
forces. As a non-member of the Security Council Australia could not vote on Security Council
Resolution 384, 22 December 1975, but it appeared before the Council under United Nations Charter,
Article 31. It abstained from voting on General Assembly Resolution 31/53, 1 December 1976 and
General Assembly Resolution 32/34, 28 November 1977.

S  General Assembly Resolution 33/39 of 13 December 1978. The Australian Government
representative explained that “The text of the Resolution did not reflect a realistic appreciation of the
situation in East Timor and no practical purpose was served by the Resolution.” Australian Department

. of Foreign Affairs, Annual Report 1978 (1979) 30.

6  Agreement (with Indonesis) Establishing Certain Seabed Boundaries, 18 May 1971, 31 Australion
Treaty Series (1973); Agreement (with Indonesia) Establishing Certain Seabed Boundaries in the
Area of the Timor and Arafura Seas, supplementary to the Agreement of 18 May 1971, 9 October
1972, 32 Australian Treaty Series (1973).

7  Treaty between Australia and the Republic of Indonesia on the Zone of Co-operation in an Area
between the Indonesian Province of East Timor and Northern Australia, Timor Sea, 11 December
1989, in force 9 February 1991, Australian Treaty Series No. 9, 1991. See Martin and Pickersgill, *The
Timor Gap Treaty’, 32 Harvard Int'l LJ. (1991) 560; Stepan, ‘Credibility Gap: Australia and the
Timor Gap Treaty’, Development Dossier No. 28, 419 Awstralia Council for Overseas Aid (1990).
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The formula agreed in the treaty is to divide the area into three zones: the
northernmost is to be reserved for exploitation by Indonesia with some provision for
profit-sharing by Australia, while in the southernmost the position is reversed. It is the
middle zone that has provided the most innovative solution to the problems of
boundary delimitation and resource allocation. The management, exploration and
exploitation of this zone is to be shared by Indonesia and Australia in a zone of
cooperation. Institutional and management arrangements are covered within the treaty
by the establishment of a Joint Authority which is to be supervised and monitored by a
Ministerial Council. It is a unique formula in maritime law, and one which was hailed
by Australian Government officials as a highly successful outcoms to the protracted

negotiations. It represents:
a creative solution to a diplomatic impasse on boundary negotiations which will result in
mutual economic benefits while removing a potential source of bilateral and regional
friction. It establishes a unique set of institutional arrangements and a regime for the
exploration and development of petroleum resources in the Timor Gap area.8

After ratification by the Australian and Indonesian Governments domestic legislation
in Australia came into effect on 9 February 1991.9 The inaugural Ministerial Council
meeting was held the same day in Bali.

IT1. Portugal’s Claim before the International Court of Justice

The Timor Gap Treaty forms the basis of the claim commenced by Portugal against
Australia in the International Court of Justice on 22 February 1991. Portugal is seeking
a declaration from the Court that by entering into the Timor Gap Treaty with Indonesia
‘Australia has violated Portugal’s rights as the competent authority in East Timor, as
well as the rights of the people of East Timor.

Substantively, the main aspects of the Portuguese claim are that Indonesia has no
authority to enter into negotiations with respect to the maritime area off the coast of East
Timor because it has no legal sovereignty over East Timor; that its only claim to
sovereignty rests upon the illegal invasion of 1975 and its subsequent unlawful
occupation. Consequently Australia’s negotiations with Indonesia and its own internal
legislation to give domestic effect to the outcome of those negotiations are illegal acts
vis-a-vis Portugal. Portugal asserts that the conclusion of the treaty denies Portugal’s
own rights as the only legal authority in the area which rests upon its undisputed status
as the colonial power over the Territory, and the fact that there has been no exercise of
the right of self-determination by the people of the Territory. The treaty also therefore

8  Statement by the Minister for Fareign Affairs and Trade, Senator Gareth Evans, 8 February 1991,
Department of Foreign Affairs and Trade, 62 The Monthly Record (1991) 73.

9  Petroleum (Australis-Indonesia Zone of Co-operation) Act 1990; Petroleum (Australia-Indonesia
Zone of Co-operation) (Consequential Provisions) Act 1990.
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violates the rights of the people of East Timor, notably through the denial of their right
to self-determination, and of access to and sovereignty over the natural resources in the
maritime areas adjacent to their coast.!? Portugal’s claim rests upon violation of its own
rights with respect to East Timor, as well as upon the violation of the rights of the people
of East Timor. Its claim is an assertion of continuing legal title to the Territory in the
face of what it characterizes as de facto and illegal external control. Its assertion of legal
title is bolstered by a number of resolutions of the General Assembly and Security
Council passed between 1975 and 1982 which reconfirm the right of the people of East
Timor to self-determination and condemn the Indonesian use of armed force.!!

IV. Legal Issues Arising

The Portuguese claim raises important issues of both procedure and substance.
Australia has not challenged the Court’s jurisdiction in the case which is based on
Article 36(2) of the Statute of the International Court of Justice. Both Portugal and
Australia have made the requisite declarations and neither has made any reservations
that might exclude jurisdiction in this case.!2 From the Australian point of view it does
raise the question of whether it is politically desirable to remain vulnerable to claims
by other States through being one of the very few States with a virtually unconditional
acceptance of the Court’s jurisdiction.!3 On the other hand it is testament to Australia’s
commitment to the peaceful settlement of disputes.

Neither has Australia raised the admissibility of the dispute as a preliminary issue,
and the case will therefore proceed directly to argument on the merits. However it is
likely that argument on the merits will incorporate questions relating to admissibility.
The issues raised by the case demonstrate the close connection that can occur between
procedure and substance; between questions relating to the admissibility of the claim

10  Article 1 of the International Covenant on Civil and Political Rights, adopted by the General Assembly
of the United Nations on 16 December 1966, 1980 Australian Treaty Series No. 23, and the
International Covenant oa Economic, Social and Cuoltural Rights, adopted by the General Assembly of
the United Natioas, 16 December 1966, 1976 Australian Treaty Series No. S states that all peoples
‘may, for their own ends, freely dispose of their natural wealth and resources.” It continues ‘In no case
may a people be deprived of its own means of subsistence.’ Australia and Portugal are parties to the
1966 United Nations Covenants on Human Rights, but Indonesia is not.

11 General Assembly Resolution 3485 of 12 December 1975; General Assembly Resolution 31/53 of 1
December 1976; General Assembly Resolution 32/34 of 28 November 1977; General Assembly
Resolution 33/39 of 13 December 1978; General Assembly Resolution 34/40 of 21 November 1979;
Genersl Assembly Resolution 35/27 of 11 November 1980; General Assembly Resolution 36/50 of 24
November 1981; General Assembly Resolution 37/30 of 23 November 1982; Security Council
Resolution 384 of 22 December 1975; Security Council Resolution 389 of 22 April 1976.

12 The current Australian declaration was made in 1975, and the Portuguese declaration in 1955. For the
text of the respective declarations see 44 Yearbook of the Intemational Court of Justice 62 (Australia),
90 (Portugal) (1989-90).

13 This vulnerability is further illustrated by the case commenced by Nauru against Australia; Certain
Phosphate Lands in Nauru (Nauru v. Australia), Jurisdiction and Admissibility, ICJ Reports (1992).
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and those relating to its merits.!4 This article will discuss some of former questions and
will show how they relate to the substantive questions of self-determination and the
illegal use of force.!’

A. Portugal’s Claim to Standing

Australia may argue against Portugal’s standing to commence this claim against
Australia. The concept of an international dispute is wider than that of-a case which
must be formulated for adjudication before the Court in a bilateral adversarial
framework which specifies the legal interests of the particular parties.!6 In the 1966
decision in the South West Africa cases the Court rejected claims that Liberia and
Ethiopia had standing to bring proceedings against South Africa challenging the
latter’s alleged violations of the mandate over South West Africa (Namibia).!?
Although Liberia and Ethiopia were parties to the Covenant of the League of Nations
under which the mandate was established, they were not parties to the mandate
agreement which was struck between the Union of South Africa and the League. The
Court therefore held that they lacked a specific legal interest which would have
justified according them standing before the Court.!8 Their interest in the dispute with
South Africa was no greater than that shared by every other member of the internatio-
nal community, which was not sufficient to commence adjudicative proceedings.
Since only States can commence a case before the Court,!? the effect of this
widely criticized ruling was to rule out the use of the Court’s contentious
jurisdiction.?0 The people of Namibia could not commence a case on their own
behalf,2! and the United Nations could have recourse only to the Court’s non-binding

14  The difficulties of keeping distinct questions of jurisdiction and admissibility were demonstrated in
Military and Paramilitary Activities in and against Nicaragua, (Nicaragua v. United States),
Jurisdiction and Admissibility, ICJ Reports (1984) 392 where the Court held that consideration of the
Vandenberg reservation to the United States’ acceptance of the compulsory jurisdiction of the Court
belonged to the merits of the case; cf. Military and Paramilitary Activities in and against Nicaragua,
(Nicaragua v. United States), Merits, ICJ Reports (1986) 14.

15  Asthe pleadings of both Portugal and Australia have not been made public this discussion is based on
the anthor’s analysis of the claim, not on the arguments of the parties involved.

16 For discussion of the difference between parties to a dispute and parties to a case see C. Chinkin, Third
" Parties in International Law (1993) especiaily Chapters 1, 7, 8.

17 South West Africa Cases, (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, 1CJ
Reports (1966) 4.

18  The Court held that “To generate lega! rights and obligations, it must be given juridical expression and
be clothed in legal form.’ Tbid., at 34.

19  Statute of the International Court of Justice, Article 34.

20  See Reisman, ‘Revision of the South West Africa Cases’, 7 Va.Jint’LL (1966-7) 4; Falk, "The South
West Africa Cases’, 21 International Organization (1967) 1; Higgins, “The International Court and
South West Africa — the Implications of the Judgment', 42 International Affairs (1966) 573.

2]  Neither is there any provision for the acceptance of oral or written statemnents from individuals or non-
governmental organizations; see Statute of the International Court of Justice, Article 34(2) which
allows the Court to seek or receive information from public international organizations in contentious
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advisory jurisdiction.Z2 Similarly the people of East Timor lack the status to be a party
before the Court, and if Portugal is denied standing there can be no contentious
judicial proceedings on this matter. -

PormylxsnotapmytoﬂuﬁmorGapTreaty'nmnsthmdemonsmﬂm
it has a legal interest in the case it has commenced against Australia. Portugal needs in
effect to distinguish its position from that of Ethiopia and Liberia.2>. That it has a
dispute with Indonesia over the decolonization process in East Timor is evideat, but
that dispute is not the direct subject of the claim. This is why it js important that
Portugal’s claim emphasizes that Australia has violated its rights as the continuing
legal authority in East Timor and does not rest solely upon allegations of denial of
rights to the people of East Timor. However, it has been argued that Portugal has lost
mstanmasoolonmlauthmtyandcannotnowasscnmeonunmnghgalcompemew
satisfy the requirement of standing.24

There appear to be a number of grounds for this assertion. The first is that in 1975
the Portuguese administration left East Timor and abdicated its international
responsibility in face of the disturbances caused by the different alliances within the
Territory.25 Secondly, it is argued that the concept of opposability makes it unable to
bring these claims against Australia. Portugal did not protest in 1978 or 1979 against
Australia’s recognition of the Indonesian presence in East Timor, although that
recognition inevitably entailed the corollary position of the termination of Portugal’s
authority in the Territory. This argument is especially applicable to Australia’s de jure
- recognition in 1979 which implies legitimacy as well as effective control. While every
State has the discretion whether ot not to recognize a certain state of affairs in another
political entity, recognition of a government in place of the government which claims
to be the continuing de jure authority can be expected to cause some reaction from that
authority. It is argued that Portugal’s failure to protest can be taken as acceptance of
Australia’s recognition of Indonesian authority over East Timor, preventing it from

cases and Anticle 66(2) and (4) with respect to edvisory opinions. These provisions have been
narrowly interpreted; see Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Noswithstanding Security Council 276 (1970), 1CJ Reports (1971) 16
(bereafter referred to as the Namibia case).

22 Statute of the International Court of Justice, Article 65. In the Namibia case ibid. the Court held that its
assertion of the illegality of the continued presence of South Africa in South West Africa was
applicable against all States, including non-members of the United Nations, and that all States had 2
duty of non-recognition of the situation.

23 Theoretically, since there is no doctrine of precedent in intemational litigation there is no need to
distinguish previous decisions of thé Court; Statute of the International Court of Justice, Article 59.
However, as a matter of judicial consistency the Court has tended to give considerable weight to such
decisions.

24  Fonteyre, ‘The Pormguese Timor Gap Litigation before the International Court of Justice: A Brief

isal of Australia’s Position’, 45 Australian Journal of International Affairs (1991) 170.

25 In August 1975 the Portugnese Government withdrew to the island of Atauro which was also under
Portuguese colonial control. It admitted that it was unable to retain control in East Timor and has never
since had any physical presence there. However its removal to Atauro can be interpreted as the
colonial power shifting its administration from ore part of its local territory to another, not as
abdicating responsibility for its possessions. .
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now relying, as against Australia, on its own legal interest in the Territory. This
argument is bolstered by its similar failure to protest about the negotiations between
Indonesia and Australia over the Timor Gap until 1985, although these negotiations
must have been known and of concern to the State which claims to have legal
competence over the area under negotiation.26 Thirdly, the position of the United
Nations provides some support for the Australian case. It is argued that the resolutions
relied upon by Portugal do not explicitly spell out that Portugal has any particular role
with respect to their implementation. States have not been asked, for example, to
cooperate with Portugal in putting an end to the Indonesian occupation, nor has
Portugal been authorized to act in any particular way to achieve this same end.?’
Further, the Security Council resolutions do not impose a duty of non-recognition
binding upon all members of the United Nations under Article 25 of the Charter as has
been the practice in a number of other cases,?® and there is no general duty of non-
recognition. In addition, the United Nations has not dealt with the legality of
Indonesia’s occupation since 1982.29 From 1982 onwards East Timor has remained on
the United Nations’ agenda as a human rights issue rather than as a denial of the right
to self-determination and an illegal use of force. This silence is regarded as a failure by
the international community to reinforce the legitimacy of East Timor’s claims. Taken
together, these arguments assert that there is a process of international law known as
*historical consolidation” which assumes that:

there comes a time when realities, however illegal or inequitable they may have been
initially, appear to have become irreversible and the world community’s interest in
orderliness and stability might justify cloaking it with the mantle of legality.30

There are however a number of responses that can be made to these arguments. If it is
accepted that Portugal remains the only legal authority in East Timor, its legal interest
in an agreement to which it is not a party for the disposition of resources from the area
seems evident. The argument therefore rests upon the assertion that it has either lost
that legal interest, or has left it too late to assert it as against Australia before the
International Court of Justice.

26 In its Application to the Court Portugal asserts that it was unaware of the negotiations between
Australia and Indonesia over the Timor Gap until 198S.

27  The comparison is drawn with Security Council Resolution 221 (1966) which empowered the United
Kingdom to use force, if necessary, to prevent oil being imported to Rhodesia through Beria, in
violation of the sanctions imposed agrinst Rhodesia; Fonteyne, supra note 24, at 174.

28 Most recently in the case of the Iraqi invasion of Kuwait; see Security Council Resolution 661,
6 August 1990, para. %(b). The Security Council has also called for non-recognition of the Turkish
occupied area of Cyprus, the Bantustans in South Africa, and, before Namibian independence, of
South Africa’s presence there.

29  The majority supporting the Resolutions on East Timor had become progressively smaller after the
first Resolution in 1975. The voting for General Assembly Resotution 3485, 12 December 1975 was
72 in favour, 10 against and 47 abstentions, while that for General Assembly Resolution 37/30, 23
November 1982 was 50 for, 46 against and 50 abstentions. Afier 1982 there was apprehension that a
subsequent resolution might not gain the requisite support.

30 Fonteyne, supra note 24, at 178.
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It is important to distinguish the respective functions of the Court on the one hand
and the Security Council and General Assembly on the other within the international
arena. As the principal judicial organ of the United Nations the Court rules on the basis
of law. It would seem unfortunate if it allowed legal consideration of the issue of title
to territory and resources to be avoided through reliance on the notion of the passage of
time and consequent refusal to accord standing. The United Nations is a world of
political negotiations and compromise. It is undesirable that because the United
Nations has not passed certain resolutions (for example that there is a positive duty not
to recognize Indonesia’s presence in East Timor), or has failed to reiterate a legal
position for a long period of time (for example the right of the people of East Timor to
self-determination) that these silences should be used to assume the legality of the
position. The Court itself continued to maintain the legal existence of the mandate in
South Africa and the illegality of South Africa’s presence there in any other capacity
over a period exceeding 20 years until the formal termination of the mandate by the
General Assembly in 1966, despite the factual reality.3! Through those cases, as well
as on other occasions,3? it has reiterated the importance of the right to self-
determination. Failure by the United Nations’ organs to request an advisory opinion on
the right to self-determination of the people of East Timor, as was done with respect to
Namibia and Western Sahara, cannot be taken as an indication of lack of support for
their position, nor as extinction of the right.33

Further, it is not true that the United Nations has been inactive with respect to East
Timor over a sustained period of time. In 1983 Indonesia and Portugal commenced
negotiations under the auspices of then Secretary-General Perez de Cuellar, which
lasted until 1991.34 Negotiations were due to recommence in December 1992. The fact
that negotiations have continued for nearly a decade between these States militates
against any assumption of historical consolidation.

The Court has developed the importance of the concept of protest, and previous
cases suggest that failure by a State to make a timely protest can lead to that State
having to accept a legal position that it subsequently wishes to deny. For example, in
Anglo-Norwegian Fisheries3S the United Kingdom had to accept the validity of the
Norwegian baselines which it had not protested for more than 60 years. Similarly, in

31  International Status of South West Africa, ICJ Reports (1950) 128; The Admissibility of Hearings of
Petitioners by the Committee of South West Africa, IC] Reports (1956) 23; Namibia case supra note
21.

32  Western Sahara Case, IC] Reports (1975) 12

33  There is no obligation upon the organs of the United Nations to seek an advisory opinion and there
may be good reasons why this was not done. The outcomes of the Advisory Opinions on South West
Africa and that on Westem Sahara (decided in the same year as the Indonesian invasion of East Timor)
were not encouraging, although they upheid the principle of seif-determimation.

34 The Secretary-Genenal persuaded the parties to commence negotiations in sccordance with General
Assembly Resolution 37/30, 23 November 1982 which requested him to do so.

35  United Kingdom v. Norway, ICJ Reports (1951) 116.
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