Relative Normativity in International Law
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Introduction

In a well-known article published ten years ago,! Prosper Weil spoke out against
several developments in the theory and practice of international law which aim at a
gradual differentiation of the normativity of international legal norms: (i) the
emergence of soft law, culminating in a fierce debate on the legal effects of certain
resolutions of the UN General Assembly;? (ii) the distinction made by the ILC between
international crimes and international delicts, based on the further distinction between

*  Professor of Law, University of Dresden. '
P. Weil, ‘Towards Relative Normativity in Intemational Law?", 77 AJIL (1983) 413 et seq. (enlarged
English version of: ‘Vers une normativité relative en droitinternational?’, 86 RGDIP [1982] § et seq.).

2 The concept of ‘soft law’, as employed in the following, denotes instruments which do not belong to
the formal sources of international law. On the concept of soft law in general and on its varicus
meanings: R.R. Baxter, ‘Intemnational Law in “Her Infinite Variety™, 29 JCLQ (1980) 549 et seq.; R.
Ida, ‘Formation des normes internationales dans une moade en mutation: Critique de la notion de soft
law’, in Le droit international au service de la paix, de la justice et du développement, Mélanges
Michel Virally (1991) 333 et seq. With particular regard to resolutions of the UN General Assembly,
cf. B. Sloan, ‘General Assembly Resolutions Revisited, (Forty Years After)’, 58 BY/L (1987) 39 et

seq.
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obligations erga omnes and obligations which are owed only to individual States;3 as
well as (iii) the recognition of ius cogens as confirmed in Articles 53 and 64 of both the
1969 and the 1986 Vienna Conventions on the Law of Treaties.* Professor Weil
regarded these developments as pathological; they are to cause concem to the lawyer
in his role as a ‘system builder by vocation’. According to him, international law would
no longer be capable of fulfilling its function — the ordering of international relations in
a heterogeneous, pluralist world — were the existence of rights or obligations to be
determined through the importation of material criteria into the law. That would be to
give uncertain weight to such rights and obligations and to abandon a neutral
evaluation to be effected through the application of formal legal criteria.5

Other observers,® approaching these developments from different theoretical
frameworks, did not understand the stir caused by Professor Weil's article. In their
view, relative normativity in international law is unavoidable. It is a simple reflection
of fact. In the following, I will demonstrate that the second view is correct, even from
the standpoint of the type of positivism championed by Professor Weil, which, in
reliance on the terminology of German methodological literature, I will call legal
positivism (Geserzespositivismus) (I). I will then demonstrate that relative normativity
of international law appearing within this theory correlates with such relative
normativity to be found on the basis of other theories of law (II). Finally, I will draw
attention to the fact that the coexistence of different theories gives rise to a further
relativization of the normativity of international legal norms (III).

I. Relative Normativity in Legal Positivism

A. Forms of Positivism Applied to Law

Legal Positivism is a form of positivism. The latter is, in general philosophical terms,
based on the idea that, logic and mathematics apart, only phenomena which can be
recognized by the senses are amenable to scientific knowledge. Thus, science is
restricted to observable events and regularities or to a purely structural methodology
devoid of content. Applied to the field of law, this premise of positivism has the
consequence that jurisprudence may only concern itself with (i) internal or (ii) external
behaviour of human beings, (iii) with the material embodiment of law in legal texts,
judgements, etc., or alternatively, (iv) that it must disregard the content of rules and
view itself as a general theory of law, taking note only of fundamental concepts which
are necessary for all legal thinking. .

Art 19 of the ILC Draft on State Respoasibility, YILC 1976/11/2, at 95 et seq.

1155 UNTS 331, respectively 25 ILM (1986) 543.

See supra note 1, at 416, 418 et seq., 440.

E.g.. RA. Falk, “To What Extent are International Law and International Lawyers Ideologically
Neutral?, in A. Cassese, J.H.H. Weiler (eds), Change and Stability in International Law-Making
(1988) 137.
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Common to all positivist doctrines is a view of the law as an objectively given fact.
Views vary, however, according to the different focus of their observations: thus,
voluntarism concentrates on the will of law-makers; sociological jurisprudence on
regularly repeated types of behaviour; legal realism on legal decisions (supposedly
based upon a legal consciousness which itself is inaccessible to scientific knowledge);
legal positivism on legal texts (particularly statutes). Finally, logical positivism, in
terms of Kelsen's Pure Theory of Law, tries to establish legal science as a purely
formalist approach to law. -

Of these positivist conceptions, only legal positivism and logical positivism, often
interconnected with each other, attempt to deny the relative normativity of legal
norms. Although it is generally recognized today that the premises of these two
conceptions cannot be sustained,” it is still necessary to examine them more closely in
order to show how gradual relativization of normativity can be encountered at all
levels of the hierarchical structure of the legal order established by these theories: on
the level of interpretation of legal rules (infra B.2.(a)), on that of the identification and
formulation of customary rules and general principles (B.2.(b)) as well as on that of the
validity of legal norms (B.2.(c)).

B. Legal Positivism

1. Conception
(a) The validity of legal propositions (Rechtssdtze)

Legal positivism identifies law with legal propositions (Rechtssétze), i.c. the wording
of positive rules, which come about as the product of a legislative or other law-creating
process, as well as with the meaning of these texts which is to be determined by purely
semantic operations. Whereas the text of rules is fixed at the end of the law-creating
process, its normative content has a dynamic of its own since the meaning of words is
to a certain degree indeterminate and may change over time.

At the core of legal positivism lies the concept of validity (Geltung). It only refers
to legal propositions (Rechissdrze), i.e. the verbally-fixed products of a law-creating
process, without affecting normative content. Legal validity, based either upon another
legal proposition (Rechissatz) superior in rank (corresponding to H.L.A. Hart’s
secondary rules8) or upon acceptance by the legal community, is decisive as to whether
a legal proposition (Rechtssatz) forms part of the legal system or not. No further
differentiations are possible. A legal proposition (Rechtssatz) cannot be valid to a
greater or a lesser extent and thus constitute more or less law. The question as to the
validity of a legal proposition (Rechtssatz) can only be answered with yes or no.

7  For a comprehensive wreatment see U. Fastenrath, Licken im Volkerrecht: Zu Rechischarakser,
Quellen, Systemzusammenhang, Methodenlehre und Funktionen des Vlkerrechs (1991) 60-64.
8 H.L.A. Hart, The Concepr of Law (1961) 79.
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From the viewpoint of the Pure Theory of Law only texts which can be deduced
from a legal constitution, or, at the extreme, from a single basic norm,? are to be
considered as legal propositions (Rechtssdtze). They must have been generated by
means of a law-creating process provided for in the constitution, or have been
incorporated in the legal order in some other constitutional manner. 10 Thus a legal rule
is characterized by its constitutional validity.!! Any contradictions between individual
legal propositions (Rechtssdtze) are to be solved through the application of conflict
rules such as the lex posterior-, lex specialis- or lex superior-rule. By applying these
rules, one of two contradicting legal propositions (Rechtssdrze) is deprived of the legal
validity which it had only supposedly and provisionally achieved through a law-
creating procedure. For the positivist dogma to be maintained, the primacy of the legal
proposition (Rechtssatz) that is winning out in this process must be ascertained with
reference to such external criteria as, for example, the date of its promulgation, or the
fact of its generation in a higher-ranking legislative process, as is the case with the
generation or amendment of domestic constitutions. The model developed by the
Vienna School, of the hierarchical structure of the legal order, does not lead to a
gradual differentiation in the validity of legal propositions (Rechtssdtze). Rather, the
hierarchy built into legal orders is relevant only for the application of the lex superior-
rule. Thus, Professor Weil's critique of Articles 53 and 64 of the Vienna Conventions
on the Law of Treaties does not concern the higher status of some norms as such, but
is aimed at the fact that ius cogens cannot be identified on the basis of formal criteria.!2

In contrast to the Vienna School, H.L.A. Hart regards the existence of a
constitution as a luxury. International law which, in his opinion, is primitive requires
only individual recognition of each norm as a legal norm.!3 Gidon Gottlieb!# and
Friedrich V. Kratochwill? find evidence of such acceptance in the fact that internatio-
nal actors feel bound by such norms or have recourse to them without questioning them

or giving reasons for their validity.

9  Inparticular, H. Kelsen, Reine Rechtslehre (2nd ed., 1960) 196 et seq.; P. Guggenheim, Traizré de droit
international public, 1 (20d ed., 1967) 37 et seq.

10 The procedure of norm-creation or incorporation may also be established - indirectly - by a norm
which has come into being in accordance with the constitution. An example of this is the law of
international organizations, the enactment of which is regulated in the constitutional instruments of
these organizations, i.e. in international treaties.

11 Cf. eg. R. Ago, ‘Begriff des positiven Rechts’, 6 ArchVR (1956/57) 257, at 263 et seq.; P.
Guggenheim, ‘Was ist positives Voikerrecht”', VIII ASDI (1951) 31 et seq.; Kelsen, supra note 9, at
199 et seq. Following Hart, supra note 8, we might also regard the ‘constitution’ as not regulating the
law-creating processes, but as deciding which norms are to belong to the law, cf. B. J. Combacau, ‘Le
droit international: bric-3-brac ou syst*me?’, 31 Archives de philosophie du droir (1986) 85, 90 et seq.

12 Weil, supra note 1, at 423 et seq.

13 Hart, supra note 8, at 229.

14 *‘The Natre of International Law: Towards a Second Concept of Law’, in C.E. Black, R.A. Falk (eds),
The Future of the Intemational Legal Order, IV (1972) 365.

15 ‘Is International Law “Proper” Law?’, LXIX Archiv filr Rechts- und Sozialphilosophie (1983) 13, at
38ectseq.
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The juridical quality of a legal proposition (Rechtssatz) need not, however, merely
depend upon the behaviour of actors in the stage of its application. One can also take
into consideration the conduct of the actors during the creation of a legal proposition
(Rechtssatz). In this context, Nicholas Onuf!S relies on the ‘speech act’ theory
developed by Austin, Searle and Habermas. According to this theory, language does
not merely convey content, it is thus not simply to be understood as a locutionary act.
The speaker also performs an action in saying something. He/she may, for instance,
express a warning or issue an order. Action of this kind, which determines the
communicative function of the content uttered, is termed an illocutionary act. In the
case of a legal proposition (Rechtssatz), the illocutionary act consists in the creation of
legal rights and duties, while the locutionary act provides information as to the content
of these rights or duties. It is obvious that, since speech act theory regards
understanding, and hence the understanding of norms, as the result of a process of
communication, the speaker (in the legal sphere: the creator of norms) is not the only
person who decides upon the illocutionary role of a legal proposition (Rechtssatz). He/
she can only intend such a role. For the speech act to be successful, the addressees of
the offer embodied in it will have to understand this intention and accept the intended
illocutionary role. This second element, acceptance, is vital for the obligatory effect of
norms. A legal proposition (Rechtssatz) may thus be defined as a speech act whose
illocutionary role has been successfully carried out and in this sense bas attained legal
normativity.!?

(b) The meaning of legal propositions (Rechtssdtze)

In order to sustain its pure positivist concept, legal positivism must base itself on the
premise that the enactment of a legal proposition (Rechtssatz) carries with it the
description of a precise normative content which only needs to be disclosed by those
who then apply the law. This perception has a long tradition. It lies at the basis of
Montesquieu’s ideal of the separation of powers, under which a judge was to act only
as a ‘bouche qui prononce les paroles de la loi’.!8 Similarly, it was the guiding
inspiration of the codification movement on the European continent in the closing
years of the 18th century.!? In general philosophy, attempts to bind words to an exact
meaning range from Plato’s famous shadows on the wall to Wittgenstein’s Tractatus
Logico-Philosophicus.20 It is not by accident that the latter had its roots in the positivist
philosophy prevalent in Vienna at the turn of the century.

16 N. Onuf, ‘Do Rules Say What They Do? From Ordinary Language to International Law’, 26 Harvard
Int’l LJ. (1985) 385 et seq.

17  Ibid., at 408.

18  Cf. de Montesquicu, De ’esprit des lois (1748), Ch. 6.

19 Cf. H. Coing, Epochen der Rechrsgeschichte (1967) Ch. 3.

20 L. Wittgenstein, Schriften, 1 (1963) Ch. 3.
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2. The Openness of the Legal-Positivist System

(a) At the level of interpretation

Already Kelsen had recognized that words used in legal texts have no determinate
meaning. His conclusion was that, where different interpretations were possible, the
appliers of law were free to choose between these various — equally valid —
meanings.2! This solution of the problem of the openness of meaning saved Kelsen’s
positivist position at the high cost of excluding any questions as to the actual content of
the law. To borrow a term from cybernetics, the decision-maker acts as a ‘black-box’
(as was also the view of legal realism). In the course of my enquiry I will demonstrate
that Kelsen, in setting limits to meanings, demanded more of legal texts than they
could provide. On the other hand, the followers of legal realism, of the German Free
Law movement (Freirechtslehre), of the policy-oriented jurisprudence of McDougal
et al., of the Topics school, and finally, of the Critical Legal Studies movement, go a
step too far.Z2 The common denominator of these views is a strong tendency to
disregard the wording of laws and international treaties because of their definitional
openness. Instead, these views focus directly on normative content. However, such
methods cannot explain the great importance attached to the wording in legislation or
treaty-making. Rather, I believe that analytical linguistics and hermeneutics offer
satisfactory means to truly reflect the role granted to the text of the law in practice, and,
at the same time, avoid the futile attempt to give an exhaustive and finite meaning to
the content of such text.

In their essence, the arguments that follow apply to all types of legal propositions
{Rechtssditze), irrespective of the source through which they are created. Since,
however, as far as international law is concerned, an authentic wording of rules only
exists in the case of treaties, I shall mainly examine such written instruments.

(i) The indeterminacy of concepts

Colloquial languages, upon which the technical language of international law is based,
constitute universal communication systems. As such they must enable the speakers to
express verbally every aspect of the material with which they work. Obviously this
does not mean that language must — or at least must possess the capacity to — reflect
fully the infinite number of ways in which the world may be classified.23 Restrictions
of vocabulary and limits to the calculable capacity of linguistic conventions make this
impossible. Both common language and technical legal language make distinctions

21 Kelsen, supra note 9, at 346-352.

22 On these different legal theories cf. Fastenrath, supra note 7, at 33, 63, 73 et seq., 78 et seq.; M.S.
McDougal, M.W. Reisman, ‘International Law in Policy-Oriented Perspective’, in R.St.J. Macdonald,
DM. Johnston (eds), The Srructure and Process of International Law (1983) 103 et seq.; M.
Koskenniemi, “The Politics of Intemational Law’, 1 EJIL (1990) 4 ¢t seq.

23 J.Lyons, Introduction to Theoretical Linguistics (1969) 45, 426; N. Oksaar, *Spreche als Problem und
Werkzeug des Juristen’, 53 Archiv filr Rechts- und Sozialphilosophie (1967) 91, at 116,
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only in so far as ordinary situations require. A large number of possible distinctions
remain disregarded. If the precept is to be sustained that it must be possible to verbally
describe everything in the world, words may not, however, simply delimit only one
particular class of characteristics. Instead, language must, to a certain degree, remain
indeterminate, so that those wishing to communicate but possessing only a limited
vocabulary may make themselves understood in further and as yet unidentified
classifications. It is only through the indeterminacy of the ‘referential boundaries’ of
lexical items that language can adjust itself to the changing experiences of the speech-
community and is able to reflect new physical elements as well as changes in social and
cultural perspectives. Thus, while remaining constant in form, the vagueness in
content of living languages is indispensable.

Such vagueness is a necessity in the case of multilingual intemational legal texts,
which, as a consequence of the use of different national languages, may remain deeply
rooted in national legal terminology. Where concepts have no natural, predetermined
existence but rather arise in response to the requirements of normal life, different
languages may develop divergent semantic fields, that is, impose different
categorizations upon the world.24 This is common in the face of different living
conditions and, in particular, as a result of different cultural perceptions. For it is
language and its classification that enables individuals to create their own world along
the lines of their cultural perception;23 the world we experience is no more than the
reflection of what we have made of it for ourselves. The greater the degree of cultural
diversity the less likely it is that concepts will have a common meaning. This is
particularly true for legal language, since each national legal system can be regarded as
the ‘property’ of the nation concerned. In Europe alone, many different legal cultures
have developed their own divergent legal institutions, often without counterparts in the
other systems. To comprehend the legal framework of even more distant cultures
within the categories of our domestic legal systems is all the more impossible.
Divergent semantic fields in different languages and the creation of different legal
institutions within various legal systems not only lead to extreme difficulties of
translation, 26 they also demand openness in the use of language. It is only in such a
way that, despite a plurality of authentic texts in various languages, treaties may retain
a common meaning, as presumed in Article 33(3) of the Vienna Convention on the
Law of Treaties.

24 M. Hilf, Die Auslegung mehrsprachiger Vertréige. Eine Untersuchung zum Volkerrecht und zum
Staatsrecht der Bundesrepublik Deutschland (1973) 20 et seq.; Lyons, supra note 23, at 426, 429, 457,
Oksaar, supra note 23, at 103.

25 A. Kaufmann, Beirrdge zur juristischen Hermeneutik (1984) at 103; similarly, H.-G. Gadamer,
Wahrheit und Methode: Grundzlige einer philosophischen Hermeneurik (3rd ed., 1972) 415 et seq.;
Lyons, supra note 23, at 432 et seq.; Oksaar, supra note 23, at 103.

26 ). Hardy, ‘The Interpretation of Plurilingual Treaties by International Courts and Tribunals’, 37 BY/L
(1961) 72 et seq.; Hilf, supra note 24, a1 23 et seq.; Lyons, supra note 23, at 429; Oksaar, supra note
23, at 127 et seq.; A. Ostrower, Language, Law and Diplomacy — A Study of Linguistic Diversity in
Official International Relations and International Law (1965) 479 et seq.
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(i) Linguistic conventions

According to the legal methodology now codified in Articles 31 and 32 of the Vienna
Convention on the Law of Treaties, the starting-point for the interpretation of legal
terms is their ordinary meaning. Referral to the ordinary meaning of a term does not,
however, imply referral to a certain definition. Contrary to the assumptions of legal
positivism, the conclusion of a treaty does not constitute the end of the process of law-
creation. Treaty provisions are not ‘finished products’,2’ requiring only
implementation and nothing else. On the other hand, in spite of their indefiniteness,
treaty provisions are not meaningless either, and thus normativity remains possible on
their basis. The conveyance of meaning from the speaker (the writer, the law-maker) to
the listener (the reader, the law-applier) does not consist in the ‘handing over’ of what
is indicated by the words of a treaty, which would imply that an exact definition of
what is indicated constitutes a precondition for successful communication. The whole
process can be much better explained if it is accepted that the speakers of a particular
language agree upon the ‘use’ of the words (i.c. what these words refer to and what
they imply), to a degree sufficient to exclude misunderstandings in most instances.28
Such ‘use’ of words is determined by commonly experienced, habitually used, or even
agreed-upon linguistic conventions. However, these conventions are neither
completely clear nor fully homogeneous and may also change over time.

Linguistic conventions can be identified as definitions which lay down a concept
extensionally or intensionally. Extensional definitions involve the listing of all objects
to which a word may refer. Intensional definitions clarify the characteristics common
to all objects to which a word may refer, and distinguish them from other objects.
Linguistic conventions within a mother tongue evolve with that language and are
internalised as it is learned. Subsequently, they are (largely subconsciously) adjusted
through the use of the language. The same holds true for linguistic conventions
goveming the use of a technical language. Compared to those applying to the mother
tongue, conventions on the use of technical language have the advantage of being more
clearly defined and therefore leading to a more precise use of language. In this regard
the potentialities of legal terminology — at least insofar as it is manifested in laws — are
limited. Because of its function in influencing social behaviour, legal terminology
must never entirely divorce itself from common language.??

As law affects society, (technical) language employed in legal propositions
(Rechtssditze) must stand the test of daily social usage. In this context, individual acts

27 M. Bos, A Methodology of International Law (1984) 22 et seq.

28 Lyons, supra note 23, at 412. ’

29 Kaufmann, supra note 25, at 115; Oksaar, supra note 23, at 95. Cf. also, Hegel’s Philosophy of Right
(translated with notes by T.M. Knox) (Reprint 1965), sec. 215: “To hang the laws s0 high that no
citizen could read them (as Dionysius the Tyrant did) is injustice of one and the same kind as to bury
them in row upon row of learned tomes, collections of dissenting judgements and opinions, records of
customs, &c., and in a dead language too, so that knowledge of the law of the land is accessible only
to those who have made it their professional study.’
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of application may be seen as continuous extensional definitions of the terms
embodied in the text of the treaty. It is in this sense that one of the Special Rapporteurs
of the ILC on the law of treaties, Sir Humphrey Waldock, saw in subsequent practice
‘an authentic interpretation comparable to interpretative agreement’.3? Also, the
commentary of the ILC on Article 27 of its final draft on this subject-matter states that
subsequent practice ‘constitutes objective evidence of the understanding of the parties
as to the meaning of the Treaty’.3! It is with good reason, therefore, that Article
31(3)D) of the Vienna Convention identifies such practice as a legitimate tool for the
interpretation of treaties. A similar function may be ascribed to decisions of internatio-
nal courts and to statements made by individual States, by organs of international
organizations, as well as by scholars of international law. Thus, through the evaluation
of the (il)legality of individual acts and through the provision of, at least,
interpretational suggestions for the relevant legal propositions (Rechtssdrze), the
process of concept-building continues.

Occasionally, intensional definitions gain the status of legal definitions by way of
their inclusion in treaties.32 They are, however, more frequently found in informal
definitional agreements of the type foreseen by Article 31(3)(a) of the Vienna
Convention, in interpretative explanations, in the ratio decidendi of judgements, in the
resolutions of the Institut de Droit international, in the drafts elaborated by the ILC or
in the general comments of the Human Rights Committee and other treaty bodies.33
Academic exchanges between scholars also lessen the divergence between concepts to
an extent that should not be underestimated. Obviously, such exchanges cannot give
rise to concepts that are identical world-wide, since any communication will itself
require interpretation. Further, it must be recognized that the limited human capacity to
‘handle data’, as well as limited linguistic abilities interfere with the development of a
global, direct communication network composed of the entire community of interna-
tional lawyers. Moreover, it is unavoidable that these jurists remain anchored in their
own domestic legal thought. This problem notwithstanding, Article 38(1)(d) of the ICJ
Statute rightly cites (the most widely read) teachings of the most highly qualified
publicists as a subsidiary source of international law, which is to be regarded as much
more than a mere source d’information.3* These teachings are influential through the
determination and homogenization of legal concepts which they effect.35 Paramount
importance in this context must, however, be attached to ‘soft law’ instruments such as

30 Sixth Report on the Law of Treaties, by Sir H. Waldock, Y/LC 1966 11, at 98 para. 18.

31 Ibid. 221 para. 15.

32 Cf. Art. | of the Convention relating to the Status of Refugees of 28 July 1951, 189 UNTS 150.

33 Cf,e.g. Art. 40(4) of the International Covenant on Civil and Political Rights, of 19 December 1966.

34 But,cf. F. Gihl, ‘Lacunes de droit international’, 3 Acta Scandinavica Juris Gensium (1932) 37, at 48.
In a similar vein, Ricci-Busatti, member of the Judicial Committee for the Preparation of the Stanute of
the Permanent Court of International Justice, Procés-Verbaux, 336: ‘Doctrine and jurisprudence no
doubx do not create law; but they assist in determining rules which exist. A judge should make use of
both jurisprudence and doctrine, but they should only serve as elucidation.’

35 In this sense, cf. P. Allott, ‘Language, Method and the Nature of International Law’, 45 BYIL (1971)
79,at 118.

313






