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‘According to what is probably still the predominant view in the literature of interna-
tional law, recognition of states is not a matter governed by law but a question of
policy.’! Thus begins Lauterpacht’s 1947 book on recognition of states and in 1992 the
proposition is more accurate than ever before.

In coming to a full circle, recent recognition practice has defeated arguments that
there is a legal duty to extend recognition to an entity bearing the marks of statehood.
Recognition of states is today more of an optional and discretionary political act than
was thought to be the case only a year ago. Several decades of relatively consistent
state practice in the decolonisation period has thus been overtaken by the past year’s
events in Eastern Europe.

Since the outbreak of the war in Croatia and the defeat of the coup in Moscow in
August 1991, the international community has seen a plethora of practice in terms of
recognition of states. Fifteen states emerged from the implosion of the Union of Soviet
Socialist Republics (USSR) and five states are likely finally to emerge from the ruins
of the Socialist Federal Republic of Yugoslavia (SFRY).
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writing Mr Rich was Director of the Central Europe Section of the Australian Department of Foreign
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This paper will examine recent practice in relation to the independence of the Baltic
states, the recognition of former republics of the SFRY and the USSR and the special
cases of Russia and the Federal Republic of Yugoslavia (FRY). It will then examine
the effect of recent practice on issues such as the international community’s attitude to
secession, inviolability of borders, successor and continuing states and conditionality
in relation to recognition.

In considering the issue of recent recognition practice it is worth bearing in mind
that there is a public perception that the rules of recognition are becoming increasingly
uncertain. This unease is exemplified in an editorial comment in the Washington Post
of 16 May 1992 stating that ‘no element of international policy has gone more askew
in the break-up of Yugoslavia than recognition — whether, when, how, under what
conditions — of the emerging parts.’

I. Recent Practice

A. The Baltic States

Latvia, Lithuania and Estonia were recognized as independent states in the early
1920’s. The United States, for example, announced its de jure recognition on 28 July
1922 after noting ‘the successful maintenance within their borders of political and
economic stability’ by the governments of the three Baltic states.2 The 1920 Treaty
between Russia and Latvia expressly states that the former ‘recognizes without
reservation the independence, autonomy and sovercignty of Latvia and forever
renounces all sovereignty rights over the Latvian people and territory.”? The Molotov-
Ribbentrop Pact signed in August 1939 planned the annexation of the three Baltic
republics. In June 1940 the Soviet invasion took place. Puppet governments
‘requested’ that the three republics be admitted as Soviet Socialist Republics and this
step occurred in August 1940.4 The subsequent Nazi invasion and the Soviet return did
not alter the legal status from Moscow’s perspective. In the glasnost period, the Baltic
states, like other Soviet republics, asserted their ‘sovereignty” but their international
status did not change as a result.

At the time of the attempted coup d’état in Moscow on 19 August 1991, the
international status of the Baltic states was as follows. While most Western countries
continued to extend de jure recognition to the three states, they also accepted de facto
control over these territories by the USSR and, accordingly, most Western countries
did not have diplomatic relations with the Baltic states. On 21 August, the date of the

2 United States Foreign Relations Report 1922 (II) 873.
3 Benton, “The Plight of the Baltic States’, Conflict Studies No. 180 (1985) 2.
4 Ibid,a3.
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collapse of the coup in Moscow, Latvia reasserted its Declaration of Independence.’
Within 10 days, the independence of the three Baltic states, both in law and fact had
been widely recognized internationally.

The noteworthy aspect of the decisions by the European Community Member
States, the United States and others was that the term ‘recognition’ is not used in the
various announcements. The EC statement of 27 August 1991 warmly welcomed ‘the
restoration of the sovereignty and independence of the Baltic states which they lost in -
1940’ and confirmed the decision of the EC members ‘to establish diplomatic relations
... without delay’.6 President Bush’s announcement of 2 September similarly spoke in
terms of the establishment of diplomatic relations and noted that this marked ‘the
culmination of the United States’ 52 year refusal to accept the forcible mcorporanon of
the independent Baltic States by the USSR."?

The formulations used in respect of the Baltic states reflect both legal niceties and
political realities. In August 1991 it was important to be able to distinguish the Baltic
states from other republics of both the USSR and the SFRY which were also claiming
independence. In Western capitals around the world there was concern not to give a
green light to the forces calling for the dismemberment of the USSR because of fears
over instability in a nuclear armed superpower. At the time, President Gorbachev was
still trying to maintain some form of centre. It was thus in the USSR’s interest also to
limit the precedential value of the independence of the Baltic states and although he
had earlier described Western recognition of Baltic independence as ‘hasty’, President
Gorbacheyv stated in an interview with CNN on 1 September that the independence of
the Baltic states would be consistent with his approach to Soviet reform.8 Soviet
recognition of the independence of the Baltic states followed on 4 September.®

B. Croatia and Slovenia Unrecognized

The Republic of Croatia and the Republic of Slovenia were two of the six republics of
the SFRY. In reviewing recent events in Yugoslavia, it is worth recalling some salient
provisions of the 1974 SFRY Constitution. The first Basic Principle listed in the
Constitution begins with the formulation ‘the nations of Yugoslavia, proceeding from
the right of every nation to self-determination, including the right of secession...” But
the application of this principle was limited by the fact that no mechanism existed in
the Constitution to allow for secession.

It was further limited by two important distinctions. A distinction was made
between the ‘nations’ of Yugoslavia and the ‘republics’ of Yugoslavia, the former

5 United Kingdom Foreign and Commonwealth Office, ‘Demise of the Soviet Union’, Background
Brief (1992).

6  Declaration of European Community Foreign Ministers, Brussels, 27 August 1991.

7  State Departinent Press Statement, Washington, 2 September 1992,

8  Report on the USSR, Radio Free Europe/ Radio Liberty Research Report (RFE/RL), Vol. 3, No. 37,13
September 1991, 23.

9 Ibid
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being peoples like the Croats, Macedonians, Serbs and Slovenes without any
necessary geographic connection and the latter being the six geographically defined
federal units without any necessary ethnic connection. A second distinction was made
between ‘nations’ and ‘nationalities’ with the latter being defined as ‘members of
nations whose native countries border on Yugoslavia...’!0 Accordingly, the Albanians
of Kosovo and the Hungarians of Vojvodina were regarded as ‘nationalities’ and did
not have a right of self-determination or secession under the Constitution.

The situation in Yugoslavia as the democratisation process swept through Eastern
Europe in the late 1980’s could therefore be described as one where the rhetoric of self-
determination could not easily be translated into practice. This dichotomy lead to the
use of force and created the dilemma in the international community as to how to react
to the independence claims by the various Yugoslav republics.

On 25 June 1991, both Croatia and Slovenia declared their independence. The
Constitutional Resolution Regarding the Sovereignty and Independence of the
Republic of Croatia adopted by the Croatian Parliament based its actions ‘upon the will
of the nation demonstrated at the referendum of 19 May 1991,’ and argued that ‘the
SFRY no longer is acting as the constitutional-legal organized state.’1! Article I of the
Resolution proclaims Croatia as a sovereign and independent state. Interestingly,
however, Article II states that Croatia thus ‘begins the process of disassociation from
the other republics of the SFRY’ and ‘begins the process of gaining international
recognition.’

The Slovenian Declaration of Independence is also based on the ‘absolute majority
vote in the plebiscite held on 23 December, 1990’ and it rehearses the initiatives
Slovenia took to achieve a peaceful dissolution of the SFRY before unilaterally
proclaiming Slovenia’s sovereignty and independence.!2 The Slovenian Declaration is
more forthright in that it ‘expects legal recognition from all countries which respect the
democratic principles and the right of all nations to self-determination.’ 13

Following those Declarations, the Yugoslav National Army resisted attempts by
the Slovenian and Croatian authorities to assert their independence and considerable
violence occurred. The European Community assumed the principal mediation role in
the conflict and on 7 July 1991, the Yugoslav parties meeting in Brioni agreed, inter
alia, to a three month moratorium on the implementation of the Declarations of
Independence, 14

10  Glossary of Terms, 1974 Constitution of the Socialist Federal Republic of Yugoslavia.

11 ‘Statements on Croatian Democracy and Independence’, Croatian Democratic Union, 1991,
Preamble.

12 Focus, Special Issue, Belgrade, 14 January 1992, 92.

13 Ibid., at95.

14 Ibid, a1 178.

39



Roland Rich

The moratorium allowed third states to interpret the previous Declarations of
Independence as inchoate and no recognition action was taken by the EC countries or
others.!3 Apart from the complications of the Yugoslav situation, countries were
loathe to set a precedent that would have a flow-on effect for the Soviet scene. Senator
Evans, Australia’s Minister for Foreign Affairs and Trade, was reflecting a widely held
view when he answered a question in Parliament on 20 August 1991 concerning
recognition issues. Senator Evans identified the four formal criteria for the recognition
of statehood as ‘permanent population, defined territory, government and a capacity to
enter into relations with other states’ and then added ‘we look at whether the
government is in effective control of the territory.’!6 The problem of setting a
precedent was alluded to when Senator Evans said ‘it is a matter of adopting some .
consistency in the way in which one deals with these situations; otherwise one gets
caught up in the most terrible conundrums in dealing with secessionist movements or
splits of one kind or another in states all around the world.’!?

After further widespread violence in Croatia, the European Community announced
on 27 August that it was establishing both a Peace Conference on Yugoslavia and an
Arbitration Commission comprising five Presidents from among the various
Constitutional Courts of the EC countries.!® The Arbitration Commission became
known as the Badinter Commission after the name of the French lawyer appointed as
its president.

On 8 October, the Croatian Assembly noted the expiration of the three month
moratorium accepted at Brioni and decided to ‘sever the state-legal ties ... which
constituted the hitherto SFRY,’ and to ‘recognize the independence and sovereignty of
the other republics of the former SFRY on the basis of the principle of mutuality.’19 In
the Declaration ‘all countries, particularly the Member States of the EC and the UN are
called upon to establish diplomatic relations with the Republic of Croatia.’?0 But the
concern not to set a precedent in the USSR remained until Ukraine decided it did not
need a precedent to assert its own independence.

C. Ukraine’s Independence

The fundamental marriage at the heart of the USSR was the centuries-old partnership
of the three slavic nations of Russia, Ukraine and Byelorussia. Unlike the case of the
splintering off of the Baltic states from the USSR, any divorce between these partners

15  There were, however, reports that Lithuanis, itself unrecognized at this time, had extended recognition
to Slovenia.

16  Australian Hansard, Senate, 20 August 1991.

17 Ibid

18  Focus, supra note 12, at 129,

19 TIbid,at 178.

20 Ibid
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would mean the end of the USSR. It was, after all, the three slavic republics together
with the Transcaucasus Republic that formally established the USSR in 1922.

Like other Soviet republics, Ukraine had declared its sovereignty on 16 July
1990.2! Many observers saw this declaration, and that of Byelorussia of 27 July
1990,2 in terms of jockeying for economic advantage in the process of the devolution
of power from the centre. On 24 August 1991, after the collapse of the Moscow coup,
Ukraine went one step further by declaring its independence and Byelorussia followed
suit the next day.23 Ukraine's Declaration of Independence was, however, made
subject to the results of a referendum to be held on 1 December 1991 and countries
accordingly had good reason to hold off consideration of recognition until that time.

" To the surprise of most observers who had underestimated the support for
independence in Ukraine, participation in the referendum was over 80% and the vote
in favour exceeded 90%.2* The referendum result effectively completed the
Declaration of Independence and other countries had no further excuse to hold off
consideration of recognition. But there was one strong political factor militating
against early recognition. President Gorbachev was working towards a Union Treaty
which would preserve a Soviet centre and countries were loathe to undercut the
stability that such a move seemed to represent, particularly in terms of continuing
Soviet acceptance of its obligations under the various disarmament treaties.

Canada, home to a large community tracing its origins to Ukraine, decided not to
wait for Gorbachev’s Union Treaty. On 2 December 1991, Prime Minister Mulroney
announced that Canada had decided to recognize Ukraine as an independent state.2
The Canadian statement referred to the overwhelming support for independence in the
referendum and undertook to enter into negotiations on diplomatic relations noting
that ‘as part of these negotiations, Canada will wish to be satisfied with respect to
Ukraine’s stated intentions that it will ensure that nuclear weapons remain under
secure control until they are disposed of, comply with existing arms control,
disarmament and other international agreements, and adhere to the principles of the
Helsinki Final Act, the Charter of Paris and other CSCE documents, with particular
attention to full respect for human rights and protection of minorities.’26

Poland and Hungary also extended recognition on 2 December.2? But perhaps the
most telling step came later the same day when Tass reported a statement by President
Yeltsin of Russia saying that ‘the Russian leadership declares its recognition of the
independence of Ukraine in accordance with the democratic expression of the will of

‘Demise of the Soviet Union: Chronology, 1991,’ supra note 5, at 12,
Ibid.

Tbid.

Ibid., at 18.

Prime Minister’s Press Release, Ottawa, 2 December 1991.

Ibid.

International Herald Tribune, 3 December 1991.
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its people. The Russian leadership is convinced of the stability of and need for the
carliest establishment of new interstate relations between Russia and Ukraine, with the
understanding that traditions of friendship, good neighbourliness and mutual respect
will be preserved, and that obligations, including the non-proliferation and limitation
of nuclear weapons, the upholding of human rights and other generally acknowledged
norms of international law will be strictly observed.’28

In retrospect, it is curious that Russian recognition did not lead to a flood of other
nations extending recognition but the political context still militated--against this.
During this period, President Gorbachev was still attempting to maintain a role for the
‘centre’ and to establish a confederation of states bound together by a Union Treaty.
Russian recognition of Ukraine was seen at the time as an attempt by Russian President
Yeltsin to undermine President Gorbachev’s efforts. Most countries preferred not to
involve themselves in these manoeuvres and thus kept their silence. President
Gorbachev’s resignation would be the signal allowing the international community to
recognize the newly independent states of the former USSR.

D. The European Community sets New Rules

The political need to take action in both the Yugoslav and the Soviet Union situations
was mounting. It was becoming clear that the application of the traditional criteria for
statehood would not provide the European Community, the principal mediator in the
Balkan crisis, with a sufficient choice of diplomatic tools with which to work.
Recognition as a simple declaration of an ascertainable fact did not provide sufficient
means to allow the EC to influence the situation.

On 16 December 1991, the EC Foreign Ministers meeting in Brussels issued a
‘Declaration on the Guidelines on the Recognition of the New States in Eastern Europe
and in the Soviet Union’2% (Annex 1). Accompanying this Declaration was a
‘Declaration on Yugoslavia’30 (Annex 2). These two documents were significantly to
influence international reactions on the issue of recognition of the newly emerging
states of Eastern Europe and, arguably, transform recognition law.

At the time the Declarations were issued, the EC countries had welcomed the return
of the three Baltic states into the community of nations but had not extended
recognition to any ‘new States’ in Eastern Europe. Yet the use of this term in the title
of the Guidelines document clearly foreshadowed that they would. The Declaration
begins by referring to the Helsinki Final Act and the Charter of Paris, ‘in particular the
principle of self-determination’. It then affirms the readiness of the EC countries to

Tass, 2 December.
Focus, supra note 12, at 149.
Ibid,, at 151.
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recognize new states ‘subject to the normal standards of international practice and the
political realities in each case.’

The rider concerning political realities is a stark reminder of Lauterpacht’s
comment that recognition of states is & matter of policy but rarely has it been expressed
in such a direct way. The Guidelines describe the candidates for recognition as those
new states which ‘have constituted themselves on a democratic basis, have accepted
the appropriate international obligations and have committed themselves in good faith
to a peaceful process and to negotiations’. The Guidelines then-list the following
requirements: .
~ respect for the provisions of the Charter of the United Nations and the commitments

subscribed to in the Final Act of Helsinki and in the Charter of Paris, especially with

regard to the rule of law, democracy and human rights
~ guarantees for the rights of ethnic and national groups and minorities in accordance
with the commitments subscribed to in the framework of the CSCE
~ respect for the inviolability of all frontiers which can only be changed by peaceful
: means and by common agreement
~ acceptance of all relevant commitments with regard to disarmament and nuclear
non-proliferation as well as to security and regional stability
~ commitment to settle by agreement, including where appropriate by recourse to
arbitration, all questions concerning state succession and regional disputes.
The Guidelines conclude with the warning that the EC countries ‘will not recognize
entities which are the result of aggression’ and, cryptically, that ‘they would take
account of the effects of recognition on neighbouring states.’

It could be argued that the Guidelines make the process of recognition more
difficult because they purport to retain the ‘normal standards of international practice’
while adding a series of new requirements. In fact, however, the new requirements
have tended to supplant the previous practice which was largely based on meeting the
traditional criteria for statehood.

Having set a new regime for recognition of states in ‘Eastern Europe and the Soviet
Union’, the EC then added further tests with regard to the situation in Yugoslavia. The
Declaration on Yugoslavia introduced a process for applying the Guidelines which
required any Republic of the Socialist Federal Republic of Yugoslavia (SFRY) to
apply for recognition by 23 December 1991 stating whether:
~ they wish to be recognized as independent states
~ they accept the commitments contained in the above-mentioned Guidelines
~ they accept the provisions laid down in the draft Convention under consideration by

the Conference on Yugoslavia — especially those in Chapter IT on human rights and

rights of national or ethnic groups
~ they continue to support
- the efforts of the Secretary General and the Security Council of the United
Nations, and
- the continuation of the Conference on Yugoslavia.
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The written applications would then be submitted to the Arbitration Commission
established in parallel with the Conference on Yugoslavia for advice, and a decision
would be taken and implemented by 15 January 1992. The Declaration included an
interesting final paragraph which will be considered in relation to the SFRY’s
Republic of Macedonia.

This method of requiring an application for recognition which is examined by an
arbitrator and then decided upon according to a set timetable is virtually unprecedented
in recognition practice. The invitation by the EC was thus extended to all six Republics
of the SFRY but there was to be no uniformity in the responses or the results.

E. The Demise of the Soviet Union

The date of the demise of the USSR is the subject of debate. Effectively, power passed
from Gorbachev to Yeltsin after the failed August coup. In formal terms, however,
according to the three Slavic republics of the USSR, it came on 8 December 1991. That
was the day of the meeting between the leaders of Russia, Ukraine and the newly
renamed Belarus in the city of Brest. The three republics stated that the USSR was
‘ceasing its existence as a subject of international law and a geopolitical reality.’31
They then agreed to establish a Commonwealth of independent states (CIS) which
would be open to all former republics of the USSR.

Significantly, in view of the conditions for recognition the European Community
would place a few days later, the three Slavic republics agreed at Brest to guarantee
‘compliance with international obligations ensuing from the treaties and agreements
signed by the USSR’ and pledged ‘to preserve joint command over the common
military-strategic space and single nuclear arms-controlling body.’32

Gorbachev understood that the process was spinning out of his control when on 12
December he said he feared ‘the destruction of the State is taking place.’33 On 12-13
December the leaders of Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and
Uzbekistan met at Ashkhabad and confirmed their willingness to participate in the CIS
as ‘equal co-founders.’34 .

The three Slavic republics together with the five central Asian republics plus the
Republics of Armenia, Azerbaijan and the newly renamed Moldova met at Alma-Ata
on 21 December to proclaim formally the establishment of the CIS and the demise of
the USSR. Of the fifteen former Soviet republics, Georgia and the three Baltic
republics did not participate. The eleven participants signed five documents:
~ the Alma-Ata Declaration setting out CIS principles

31 ‘Demise of the Soviet Union: Chrenology, 1991°, supra note S, at 18. See also Blum, ‘Russia Takes
Over the Soviet Union's Seat at the United Natioas’, 3 EJIL (1992) 354,

32 Dhid

33 Ibid,a19.

34 Thid.
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- aProtocol on membership of the CIS
— a Protocol establishing two co-ordinating councils (comprising Heads of State and

Heads of Government)

— a Protocol stating unanimous agreement that Russia should take over the USSR's
permanent membership of the UN Security Council
- anAgreementnamingMamhalShaposhnikovascommandcrofﬂlearmedforees

‘pending a solution to the question of reforming the armed forces’ proposals for

which were invited by 30 December 1991.35
In addition, the four nuclear weapon holding states of Russia, Ukrmne Belarus and
Kazakhstan signed an Agreement on nuclear weapons which:

— confirmed that the nuclear weapons are part of the collective defence of all CIS
members
- confirmed the obligation not to be the first to use nuclear weapons
-~ undertook to respect non-proliferation principles
— agreed that all tactical nuclear weapons would be withdrawn from Belarus, Ukraine
" and Kazakhstan and dismantled
— Belarus and Ukraine, but not Kazakhstan, agreed to join the Nuclear Non-

Proliferation Treaty as non-nuclear weapon states and also delegated the right to

take decisions on the use of nuclear weapons to the Russian President.36
Most observers would agree that, from the legal standpoint, the better view is that the
USSR formally ceased to exist on 21 December 1991 when the 11 CIS participants
adopted the Alma-Ata Declaration which noted that ‘with the formation of the
Commonwealth of Independent States the Union of the Soviet Socialist Republics
ceases to exist.’37 Unlike the 8 December agreement which was adopted by only three
republics, the 21 December document was adopted by virtually all the entities which
had from an early date become a part of the USSR. Georgia’s absence from Alma-Ata
because of internal turmoil cannot be seen as dctracung from the authoritativeness of
the Alma-Ata Declaration.

Having adopted its 16 December Guidelines, the countries of the European
Community were in a position to take speedy action. On 23 December the EC issued a
statement ‘on the Future Status of Russia and the other former Soviet Republics’ which
noted that the ‘international rights and obligations of the former USSR, including
those under the United Nations Charter, will continue to be exercised by Russia. They
welcome the Russian Government’s acceptance of these commitments and
responsibilities and in this capacity will continue their dealings with Russia, taking
account of the modification of her constitutional status.’38

In relation to Russia, the term ‘recognition’ was therefore not used by the EC
because these countries accepted Russia’s continuity of the international personality of

35 Tass, 22 December 1991.

36 Ibid

37 Ibid.

38 EC Press Stitement, Brussels, 23 December 1991.
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