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I. Introduction

Amnesty International reports on incidents of torture in 70 countries,! and inhuman or
degrading treatment or punishment is practised in an even greater number of states.
Many persons from these states leave their home countries and seek refuge in Europe
(and elsewhere). They often claim to be threatened with torture or other ill-treatment.
Potential victims of such treatment are not always recognized as ‘refugees’ within the
meaning of the Geneva Convention Relating to the Status of Refugees, which would
otherwise protect them against refoulement.2 However, Article 3 of the European
Convention on Human Rights can sometimes provide a measure of assistance.
According to this provision ‘no one shall be subjected to torture or to inhuman or
degrading treatment or punishment’. The European Court of Human Rights held in its
judgment in the 1989 Soering case that Article 3 prohibits the extradition of a person
who is threatened with torture or inhuman or degrading treatment or punishment in the
requesting country. Extradition in such circumstances would, according to the Court,
‘plainly be contrary to the spirit and intendment of the Article’ and would ‘hardly be
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See Amnesty International, Reporr 1992,

2 According to Article 33 of this Convention persons are only protected if they are threatened with
persecution on account of their ‘race, religion, nationality, membership of a particular social group or
political opinion’. Similar limits are included in Article 22 para. 8 of the American Convention on
Human Rights, Article II para. 3 in connection with Article I para. I of the African Refugee
Convention, Article 3 para. 2 of the European Convention on Extradition, Article 5 of the European
Convention on Terrorism and Article 4 para. 5 of the Inter-American Convention on Extradition.
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compatible with the underlying values of the Convention’.3 In two cases decided in
1991 the Court held that the same considerations apply to expulsion cases.

Thus the Court confirmed the position held for about 30 years by the European
Commission of Human Rights.5 The Court’s reasoning is convincing and has been
widely accepted.6

It is the purpose of this paper to examine the conditions under which a person can
avoid forcible return under Article 3.7 Some procedural aspects will also be discussed.
Recent case-law of the Strasbourg institutions will be reported and, where appropriate,
commented on critically. .

3 Soeringv. United Kingdom, Judgment 7 July 1989, Series A, Vol. 161, paras. 88, 91 (hereafter referred
to as Soering).

4 Cruz Varas et al. v. Sweden, Judgment 20 March 1991, Series A, Vol. 201, para. 70 (hereafter referred
to as Cruz Varas), Vilvarajah et al. v. United Kingdom, Judgment 30 October 1991. Series A, Vol.
215, para. 103 (hereafter referred to as Vilvarajah).

5 The relevance of Article 3 for cases of extradition and expulsion has apparently been considered for

the first ime in the Commission’s decision in X. v. Belgium, 29 May 1961, No. 984/61, 6 Collection
of Decisions 39-40; sce also X. v. Federal Republic of Germany, 26 March 1963, No. 1802/62, 6
Yearbook of the European Convention on Human Rights (1963) 462, 480.
The Commission, however, has apparently never ruled in a specific case that the applicant must not be
expelled or extradited. Only few applications have been declared admissible. Some applicants reached
a ‘friendly settlement’. See Steenbergen. ‘The Relevance of the European Convention on Human
Rights for Asylum Seekers’, in P. Bashr and G. Tessenyi (eds.), The New Refugee Hosting Countries:
Call for Experience — Space for Innovation (1991) 45, 49.

6  See, for example, Breitenmoser and Wilms, ‘Human Rights v. Extradition: The Soering Case’, 11

Mich. J. Int’lL L. (1989/90) 845, 885-886; Einarsen, "The European Convention on Human Rights and
the Notion of an Implied Right to de facto Asylum’, 2 Intermnational Journal of Refugee Law (1990)
361, 366; Frowein, ‘General Course: The European Convention on Human Rights as the Public Order
of Europe’, 1 AEL (1990) Book 2, 267, 317; Quigley and Shanks, ‘Death Row as a Violation of Human
Rights: Is It [llegal to Extradite to Virginia?’, 30 Virg. J. I L. (1989/90) 241, 251; Wyngeent, ‘Applying
the European Convention on Human Rights to Extradition: Opening Pandora's Box?", 39 ICLQ
(1990) 757, 760-761; Sudre, ‘Extradition et peine de mort’, 94 RGDIP (1990) 103, 121; Achermann,
‘Kommentar’, 6 ASYL (1991) 15, 16; W. Kiilin Grundriss des Asylverfahrens (1990) 233; Lagodny,
‘Anmerkung’, 43 Neue Juristische Wochenschrift (1990) 2189,
For opinions to the contrary see Gappa, ‘European Court of Human Rights — Extradition, Inhuman or
Degrading Treatment - Punishment®, 20 Ga. J. Int’l & Comp. L. (1990) 463, 479; Lillich, “The Soering
Case’, 85 AJIL (1991) 128, 145-149; Vogler, “The Scope of Extradition in the Light of the European
Convention on Human Rights’, in F. Matscher and H. Petzold (eds.), Protecting Human Righss: The
European Dimension (1988) 663, 669-670. Doubting Warbrick, ‘Coherence and the European Court
of Human Rights’, 11 Mich. J. In’l. L. (1989/90) 1073, 1079.

7  The following considerations refer mainly to expulsion, but they apply equally to extradition and
refusal of admission. With respect to the latter see, for example, Hailbronner, ‘Nonrefoulement and
“Humanitarian” Refugees: Customary International Law or Wishful Legal thinking?’, in D. A. Martin
(ed.), The New Asylum Seekers: Refugee Law in the 1980s (1988) 123, 142. See also A. Zimmermann,
‘Asylum Law in the Federal Republic of Germany in the Context of International Law’, 53 ZadRV
(1993) 49, 58-59.
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IL. Recent Cases before the European Court of Human Rights

In 1991 and 1992 the Court had to decide three Article 3 cases concerning expulsion:

A. Cruz Varas et al. v. Sweder

Hector Cruz Varas fled from Chile to Sweden in January 1987. His request for asylum
was rejected in September 1988. In January 1989 he claimed to have beén fortured in
Chile and two medical reports were submitted that supported his claim. The Swedish
Government expelled Cruz Varas to Chile in October 1989. The Court decided that
there had been no breach of Article 3.9 It had considerable doubts as to the applicant’s
credibility, since he had spoken of the torture he had allegedly suffered at a very late
stage, namely more than 18 months after his first interrogation by the Swedish police.
He had changed his story several times, particularly with regard to his alleged
clandestine political activities. In addition, it was of significance for the Court that the
situation in Chile had in the meantime improved, and the country was moving towards
democracy.

B. Vilvarajah et al. v. United Kingdom!0

Nadarajah Vilvarajah and four other Tamils were expelled from the United Kingdom
to Sri Lanka in February 1988 after having unsuccessfully applied for asylum. Three of
them claimed to have been tortured following their return. The applicant Sivakumaran
alleged that he had been imprisoned for more than six months and had been tortured
every four or five days. Again, the Court found no violation of Article 3.1 Apparently
it was decisive for the Court that there had been a voluntary retum programme
operated by the United Nations High Commissioner for Refugees (UNHCR) and that
many Tamils had in fact made use of this scheme and returned voluntarily. The Court
conceded that the situation was still unsettled, and that there was a possibility that the
applicants might be detained and ill-treated. According to the Court, however, ‘a mere
possibility of ill-treatment, in such circumstances’ is not sufficient to give rise to a
breach of Article 3.12

8  Supranote 4.

9  Ibid, at paras. 77-82.
10  Supra note 4.

11  Ibid, at paras. 109-116.
12 Ibid., para. 111.
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C. Vijayanathan & Pusparajah v. Francel3

Vijayanathan and Pusparajah claimed that they were facing the prospect of an
imminent decision to be sent back from France to Sri Lanka. Their requests for asylum
had been rejected. The applicants had been directed to leave French territory, and they
had been informed that if they failed to comply they would be liable to expulsion.
However, no expulsion order thus far had been made. Therefore the Court concluded
that the applicants could not yet claim ‘to be the victim{s] of a violation’ within the
meaning of Article 25 of the Convention. So the Court held that it was not able to
consider the merits of this case.!4

IT1. Conditions for Protection against Expulsion Under Article 3

A. Torture or Inhuman or Degrading Treatment or Punishment

1. Act of ill-treatment

Expulsion is incompatible with Article 3 ECHR in the case of threat of ‘torture or
inhuman or degrading treatment or punjshment’. In this section an attempt will be
made to briefly clarify and exemplify these concepts. It is not intended, however, to
give an exhaustive definition which takes into consideration all borderline issues.13

Treatment has been held by the Court to be inhuman when it is premeditated,
applied for hours at a stretch, and when it has caused if not actual bodily injury, at least
intense physical and mental suffering.!6 The Court, in view of Article 2 ECHR, has
considered that the death penalty is not inhuman, !? but in a particular case, it found that
the conditions of detention while waiting execution (the ‘death row phenomenon’)
amounted to inhuman treatment.!8 On the other hand, any extra-legal execution, for
example performed by ‘death squadrons’, should be regarded as inhuman treatment.

Thq concept of torture, in its core, needs no definition. Torture, be it performed by
physical or modern psychological methods, is easily recognizable.1?

13 Vijayanathan & Pusparajah v. France, Judgment of 27 August 1992, Series A, Vol. 241-B (hereafter
referred to as Vijayanathan).

14 Ibid., at para. 46. '

15 The Case Law of the Convention organs is reported in some detail in P. van Dijk and G. van Hoof,
Theory and Practice of the European Convention on Human Rights (2nd ed. 1990) 226-235.

16  Soering, supra note 3, at para. 100; see also the Court’s Judgment of 18 January 1978 in /reland v.
United Kingdom, Series A, Vol. 25, para. 167.

17  Soering, supra note 3, at para. 103.

18 Ibid., para. 111. In a similar case the Commission in 1984 had considered the application to be
‘manifestly ill-founded’ with respect to the death row phenomenon. See Kirkwood v. United Kingdom,
Commission Decision of 12 March 1984, No. 10479/83, 37 DR 158, 190.

19 With regard to today’s methods of torture see the impressive description by Sgrensen and Kemp
Genefke, ‘Medical Aspects of Torture’, in A. Cassese (ed.), The International Fight against Torture
(1991) 11, 12-18.
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The Court defines torture as ‘deliberate inhuman treatment causing very serious
and cruel suffering’, 20 thus classifying it as an aggravated form of inhuman treatment.

Treatment has been considered by the Court to be degrading ‘because it was such
as to arouse in its victims feelings of fear, anguish and inferiority capable of
humiliating and debasing them and possibly breaking their physical or moral
resistance’.2!

It has yet to be determined how far state measures not including deprivation of
liberty may be seen as inhuman or degrading.22 In two cases of extradition to the
former Soviet Union?3 the Commission found no violation of Article 3, although the
applicants, being mentally healthy, had been declared mentally ill there. As a result,
they were, inter alia, not allowed to work, to study, to marry or to create a family. The
Commission found such a situation ‘manifestly’ not degrading or inhuman, a result
which is certainly debatable.

Inhuman punishment would include, for example, amputation of a part of the body,
i.e. an act of inhuman treatment that is used as a punishment. In addition, punishment
can also be inhuman if it is out of all proportion to the offence committed,?4 or if the
person concerned has, for political reasons, to face an unjustified or disproportionate
sentence.2

Correspondingly, the notion of degrading punishment includes degrading
treatment imposed as a punishment, for example corporal punishment.26 However, the
element of degradation connected with any form of legitimate punishment is irrelevant
under Article 3.27

In any event account is to be taken of ‘all the circumstances of each case, such as
the nature and context of the treatment or punishment, the manner and method of its
execution, its duration, its physical or mental effects and, in some instances, the sex,
age and state of health of the victim'.28

20 Ireland v. United Kingdom, supra note 16, at para. 167.

21 Ibid, confirmed in Soering, supra note 3, at para. 100.

22 See, for example, Cassese, ‘Can the Notion of Inhuman and Degrading Treatment be Applied to
Socio-Economic conditions?’, 2 EJIL (1991) 141-145.

23 Kozlov v. Finland, Commission Decision of 28 May 1991, No. 16832/90; Varfolomejev v. Finland,
Commission Decision of 2 September 1991, No. 17811/1; both unpublished.

24  See the Commission’s Decision of 6 May 1978 in Xoralla v. Netherlands, No. 7994/77, 14 DR 238,
240; Trechsel, ‘Grundrechtsschutz bei der internationalen Zusammenarbeit in Strafsachen’, 14 Euro-
pdische Grundrechte-Zeitschrift (1987) 69, 73.

25 Altn v, Federal Republic of Germany, Commission Decision of 3 May 1983, No.10308/83, 36 DR

" 209, 233 (hereafter referred to a3 Altun); A. v. Switzerland, Commission Decision of 14 April 1986,

No. 11933786, unpublished.

Tyrer v. United Kingdom, Judgment 25 April 1978, Series A, Vol., 26, paras. 31-35.

Ibid., para. 30; see also M. Nowak, CCPR-Kommentar (1989) 140.

Ireland v. United Kingdom, supra note 16, at para. 162; Soering, supra note 3, at para. 100.

BYR
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These definitions of ‘torture or inhuman or degrading treatment or punishment’, as
set out above, apply even if expulsion to a non-European country is at stake. The
treatment in question has to be measured by European standards.2%

2. The relevance of private ill-treatment

Article 3 binds the expelling state. This state is obliged, irrespective of who commits
the ill-treatment, not to become indirectly responsible for a serious violation of human
rights. Consequently, expulsion may be prohibited not only in cases where the person
concerned fears ill-treatment performed by the state, but also if he or she expects to be
ill-treated by a non-governmental entity. The finding that a danger of ill-treatment
exists does not necessarily involve the liability of the government of the state where the
person might be ill-treated.30

B. The Assessment of the Risk of Being Ill-treated

According to the Court, an expulsion violates Article 3, ‘where substantial grounds
have been shown for believing that the person concerned ... faces a real risk’ of ill-
treatment.3!

The Court’s wording takes account of the fact that, in expulsion cases, the ill-
treatment is & possible future event. Thus naturally it is not provable, and only a
prognosis can be made. The Court does not require certainty that the ill-treatment will
actually occur,32 but considers a ‘real risk’ to be sufficient. However, it is necessary
that ‘substantial grounds’ can be established which enable the conclusion that the
person concerned faces a real risk of ill-treatment.

Two questions arise at this point. First, what is a ‘real risk’, what can it reasonably
mean: a small, a medium, a high probability? Second, what kind of facts may be
considered ‘substantial grounds’ for believing that the person concerned faces a real
risk of ill-treatment? These issues will be dealt with in the following sections.

1. Real risk of ill-treatment

It follows directly from the Court’s case-law that a ‘real risk’ is not necessarily a
particularly high probability.33 Thus in the Soering case the Court stated that it was not

29  Soering, supra note 3, at para. 88 and para 93.

30 This seems to be generally accepted. Alnun case, supra note 25, at 232; see also F. v. Switzerland,
Commission Decision of 1 October 1990, No. 14912/89, unpublished; M. Pellonpii, Expulsion in
International Law (1984) 145; Einarsen, supra note 6, a1 369; Steenbergen, supra note 5, at 63.

31  Soering, supra note 3, at para. 91.

32 Asit was suggested by the British Government in Soering. See the Court’s Judgment, supra note 3, at
para. 83.

33  Cf. Einarsen, supra note 6, at 372
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certain and not even probable that the applicant would be sentenced to death and
subjected to the ‘death row phenomenon’.34 Nonetheless the risk was, in the Court’s
view, ‘such as to bring Article 3 into play’.3%

A ‘risk’, if it exists at all, can hardly ever be characterized as ‘unreal’. So nearly
every risk is a ‘real’ one. Therefore it seems that the Court considers even very small
risks to be relevant under Article 3. The circumstances in which the Court introduced
the ‘real risk’ standard point in the same direction. The Court partly adopted the
wording of Article 3 of the UN Convention against Torture. This provision prohibits
the expulsion of a person ‘where there are substantial grounds for believing that he
would be in danger of being subjected to torture’. Whereas the first part (‘substantial
grounds’) was adopted by the Court, the word ‘danger’ in the second part was replaced
with ‘real risk’. I think that in normal language a ‘risk’, in comparison with a ‘danger’,
is something more abstract, more distant. In choosing the expression ‘real risk’ the
Court obviously wanted to accept as relevant not only ‘dangers’ but also small and
very small risks, as long as they are not ‘unreal’.

This interpretation of Article 3 actually appears to be the most convincing one. It
would be difficult to explain why small risks should be irrelevant under Article 3. The
provisions of the Convention have to ‘be interpreted and applied so as to make its
safeguards practical and effective’.36 One has, accordingly, to interpret the right to be
protected against expulsion in the case of threat of ill-treatment in an effective way. If
one interpreted the concept of ‘real risk’ in such a way that small probabilities below a
certain level might be neglected, this would in the long run — as probability means
nothing other than relative frequency — lead to the result that a certain quota of the
persons obliged to return would be ill-treated.37 The right of these persons not to be
subjected to ill-treatment would, in such a case, not be protected effectively. ‘Torture

quotas’ are not acceptable.

The only legal protection against ill-treatment which is really effective is
prevention. A violation of Article 3 causes suffering that is hardly reparable; at the
-very least torture leaves scars for life. So prevention is ‘the key’.38 Whenever a person
is not deported to a country where he or she might be ill-treated, an act of ill-treatment
has been successfully prevented. This point gives the Court a justification for
pronouncing, in extradition and expulsion cases, on the existence of potential

3

Soering, supra note 3, at para. %4.

35 Ibid, at para. 9.

36 Ibid,, at para. 87. The Court’s constant case-law conforms with this view.

37 Forexample: if a risk of five per cent is neglected, ultimately up to five per cent of the expelled persons
will be ill-treated. In another context which may, however, be comparable see A. Grahl-Madsen, The
Status of Refugees in Internatrional Law Vol. 1 (1966) 180. The author expresses the view that a person
may have a ‘well-founded fear of persecution’ within the meaning of the Geneva Refugee Convention
if be or she faces a probability of not more than 10 per cent of being persecuted.

38 Cassese, ‘A New Approach to Human Rights: The European Conveation for the Prevention of

Torture’, 83 AJIL (1989) 128, 125.
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violations of the Convention.3? At the same time, it is additional evidence that a broad
interpretation of the concept of ‘real risk’ is appropriate.

It cannot be overlooked, on the other hand, that the Court obviously wanted to
distinguish between ‘real’ and other risks. There is probably no country in which
ill-treatment can never occur. Article 3 therefore does not protect persons against the
‘residual risk’ that cannot be avoided. Accordingly it is necessary, when deciding
whether a person should be expelled, to distinguish between such a ‘residual risk’,
meaning a vague, distant possibility, and a real risk which may be very small, but to be
taken seriously. )

The severity of the foreseeable consequences in each particular case should be
taken into account when assessing whether a risk is ‘real’ or not. If there is a very small
probability of ill-treatment, it may exclude expulsion in a case of threat of torture or
arbitrary killing, whereas the consequence must not necessarily be the same if, for
example, a threat of light corporal punishment is at stake.? This distinction may be
justified, inter alia, by the fact that the ‘unavoidable residual risk’ also varies with
regard to different forms of ill-treatment. Even in a perfect democratic state of law the
risk of being beaten by a state organ is greater than the risk of being tortured or killed
in prison. .

Since Soering the European Commission of Human Rights normally applies the
‘real risk’ standard when examining applications under Article 3. Interestingly
enough, the Commission sometimes requires a ‘serious risk’#4! or a ‘substantial risk’.42
These standards, however, are not identical. There may be small ‘real’ risks that cannot
be considered ‘serious’ or ‘substantial’. So the Commission appears to apply a stricter
standard than the Court in some cases, which is, in the absence of any justification, not
convincing.

2. ‘Substantial Grounds’ for believing that a real risk of ill-treatment exists

In the preceding section an atterapt has been made to describe in abstract terms what -
constitutes a ‘real risk’. In a concrete case one has, however, to solve the problem of
how to infer the existence or otherwise of a real risk from the facts established.

According to the Court ‘substantial grounds for believing’ that the person
concerned faces a real risk of ill-treatment are necessary.*3 These words may well be
interpreted in such a way that the prognosis with regard to whether a real risk of ill-

39  Soering, supra note 3, at para. 90.

40 Einarsen, supra note 6 at 371 and 372. A similar view was taken by the German Bundesverwaltungs-
gericht in its Judgment of S November 1991, 107 Deutsches Verwaltungsblar (1992) 828, 830.

41  See, for example A. & F. v. Turkey, Commission Decision of 12 January 1991, No. 14401/88; A. v.
Swirzerland, Commission Decision of 14 January 1991. No. 17428/90; Gezici v. Switzeriand,
Commission Decision of 7 March 1991, No. 17518/0; K. v. Switzerland, Commission Decision of 7
March 1991. No. 17547/90; unpublished.

42 R v. Denmark, Commission Decision of 14 October 1991, No. 16381/90, unpublished.

43 Soering, supra note 3, at paras. 88, 91.
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* treatment exists can only be supported by established facts, as opposed to suppositions

or possibilities.

Even if all relevant facts are known, one is confronted with the problem that the
facts cannot simply be subsumed under the concept of ‘a real risk’. The facts, of
course, refer to the past or present, whereas the risk at stake can only be determined by
a prognosis directed to the future.

It is not possible, at least within the framework of this paper, to suggest a general
method to conclude from facts concerning the past of a person the future events
endangering a potential torture victim. An attempt will now be made, however, to
exemplify the kind of facts which may typically enable the conclusion that a ‘real risk’
exists.

Subsequent ill-treatment: it may secem that the most definite proof that the
applicant’s fears were justified is if — at the time of the decision on the Convention
issue — deportation has already been executed** and he or she has in fact been ill-
treated.*3 It is true that one must conclude from such an event that there was a real risk
at the time of deportation. Subsequent ill-treatment, however, cannot be a ‘substantial
ground’ in the meaning explained above, since the relevant information is that
available at the time of deportation. Nonetheless, the Convention organs take into
account information which comes to light subsequent to the expulsion, as this may be
of value in confirming or refuting the appreciation that has been made by the
Contracting Party, or the well-foundedness of an applicant’s fears.46

Previous ill-treatment. very often there may be ‘substantial grounds’ if the person
concerned has previously been ill-treated in his or her state of origin.4” A person who
was persecuted once is very likely to be persecuted again.*® So previous ill-treatment
is a strong indication that there is a risk of further ill-treatment.#% In such a case the
state of origin has manifested its hostile attitude towards the person concerned. A
victim of torture or other ill-treatment is known to the State as an individual opponent.
The risk that the State will maltreat this opponent again cannot, as a rule, be deemed
‘unreal’.50
As was the case in Cruz Varas and Vilarajah supra note 4.

In the Vilvarajah case three applicants claimed to have been ill-treated after their return. See supra part

IL

See Cruz Varas supra note 4, at para. 76; Vilvarajah supra note 4, at para. 107.

In this case the person concerned may also have a traumatic fear of returning to his or her home

country. This alone may be an impediment for deportation, irrespective of the existence of an objective

risk. See infra part C.

48  Sec the German Bundesverwaltungsgericht, Judgment 27 April 1982, 65 Entscheidungen des Bundes-
verwaltungsgerichts 250 (concerning the German law of asylum ).

49  This seems to have been the Commission's minority view in its Cruz Varas report of 7 June 1990, No.
15576/89 (unpublished), 31: ‘In view of the fact that the Commission has found that Mr. Cruz Varas
has been subjected to treatment contrary to Article 3 .. in the past ... it was for the Government to show
that, at the time of the expulsion, there was no longer any risk’.

50 Different considerations may apply if the situation in the state of origin has changed considerably. In
the Cruz Varas and Vilvarajah cases, the majority of the Commission came to the conclusion that the
situations in Chile and Sri Lanka respectively had improved in such a way that there was no ‘real risk’

58 &t
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