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L Introduction

The Commonwealth of Independent States (CIS) has emerged as a dramatic geopolitical
consequence of the dissolution of the USSR, which confirmed once again the historical fact
(after the Roman Empire, the Arab Caliphate, Austria-Hungary, etc.) that huge multinational
state formations are necessarily temporary. Along with historical, socio-economic and political
aspects, which are beyond the scope of the present article, this event raised notable legal issues,
including legal succession, multiplicity of legal regimes within the CIS, its legal nature,
institutional structure, and working mechanisms. The present study focuses on the institutional
facets of the CIS.

It must be admitted that at the time this paper was written the author could base his research
merely on the texts of the CIS basic constituent instruments, some available factual data and
initial, mostly non-legal, comments.! This gave rise to both advantages and handicaps. The
evident advantage was a practically untouched topic for analysis. On the other hand, due to the
still ambiguous legal status of the CIS and the shortage of available information on its practical
work, some2 views expressed in the article are suppositions and suggestions rather than final
statements.

. Associate Professor of Kiev University, Ukraine. Candidate of Legal Science (Kiev University).
L.L.M. (European University Institute, Florence). '

1 Only two legal articles were written befare the adoption of the CIS Charter. See Schweisfurth, ‘Vom
Einheitsstaat (UdSSR) zum Staatenbund (GUS). Juristische Stationen eines Staatszerfalls und einer
Staatenbundsentstehung’, ZAoRY (1992) 541; Pustogarov, ‘The International Legal Status of the
Commonwealth of Independent States’, Gosudarstvo { Pravo No. 2 (1993) 27 (in Russian).

2 The facts and developments within the CIS are analysed in the article as they were on 1 April 1993.
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IL The Emergence and Early Evolution of the CIS

A brief summary of the chronological succession of events reveals the following picture. On the
8 December 1991 in Minsk the leaders of the three Slav Republics of the Soviet Union signed the
Declaration by the Heads of State of the Republic of Belarus, the Russian Soviet Federative
Socialist Republic3 and Ukraine, and the Agreemen:t Establishing the Commonwealth of
Independent States.4 These framework documents noted that ‘the talks on the drafting of a new
Soviet Treaty have become deadlocked and that the de facto process of withdrawal of republics
from the Union of Soviet Socialist Republics and the formation of independent States has
become a reality’.5 The documents laid down two fundamental decisions: (1) it declared that the
USSR as a subject of international law and a geopolitical reality no longer existed; (2) it
proclaimed the establishment of the CIS, that comprised the above three States, but was open for
accession to all Member States of the USSR, as well as by other States sharing the purposes and
principles of the founding agreement.

From a technical legal point of view, the Declaration and Agreement were far from perfect,
and appeared to be hastily drafted. It is enough to mention the absence in the text of the
Agreement of any provision on its entering into force (this ommission was subsequently filled
by the Protocol of 21 December 1991). Another drawback is Article 11 which states that:

From the moment of signature of the t Agreement, application of the laws of third
States, including the former Union of Soviet Socialist Republics, shall not be permitted in
the territories of the signatory States.

A practical application of this rule with regard to the laws of the Soviet Union (even admitting
hypothetically that it could be considered ‘the former’ from the moment of signature) would
inevitably uncover many lacunae in the legal systems of the newly emerged States, and would in
many ways hinder a normal course of legal succession.6 Obviously, at the time of drafting,
political considerations prevailed over the legal motivation of the signatories.

It is also apparent from the viewpoint of both general international law and the 1922 Union
Treaty, that three of the remaining twelve Member States of the USSR,” even though they were
the founding8 and most powerful members, could exercise only limited competence with regard
to the status of the Soviet Union. That is, (1) they could withdraw from the USSR, and (2) they
could set up any other association or union of sovereign States. By declaring the non-existence
of the USSR as a subject of international law without the formal consent of the other nine
Member States, the above three States had exceeded their power, and this could have been

Hereafter referred to as the RSFSR.

See the texts in 31 ILM (1992) 138.

See the Declaration, in 31 ILM (1992) 142.

The subsequent practice of the CIS States did not stricto sensu follow this Article. For example, under
Article 5 of the Agreement on the Protection of the State Boundaries and Maritime Economic Zones
of the States-Participants of the CIS of 20 March 1992, ‘until the conclusion by the States-Participants
of the Commonwealth of inter-republican agreements on boundaries, maritime economic zones, and
their regime, the organization and activity of border forces shall be regulated by acts of the
Commonwealth, national legislation of the States, and normati ve acts of the former Soviet Union which
are not contrary to it’. 31 ILM 497 (1992).

7 By that time three Baltic States had already withdrawn from the USSR.

8 The Treaty of 1922 was initially signed by four Soviet Socialist Republics — the Russian, Ukrainian,
Buelorussian and Transcaucasian (later the Transcaucasian Federation was divided into the Azerbaijan,
Armenian and Georgian Republics).
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legally challenged if it had not been followed by the Alma-Ata decisions of eleven States, which
smoothed out the legal awkwardness of the Minsk arrangements. It is hard to say definitely what
motivated thig decision: an intentional political manoeuvre on the part of the three leaders, or
rather an error of their legal advisors.

The Alma-Ata summit of'21 December 1991, which ironically almost coincided with the
69th anniversary of the USSR, was another crucial point in the hasty transition from the USSR
to the CIS. The leaders of eleven Member States of the Soviet Union,? apart from Georgia,10
confirmed and developed the Minsk arrangements. All States signed the Protocol to the
Agreement Establishing the CIS which was to enter into force for each of the parties from the
moment of its ratification.!1 B

The key document of the summit was undoubtedly the Alma-Ata Declaration which stated —
this time more appropriately — that ‘with the establishment of the Commonwealth of
Independent States, the Union of Soviet Socialist Republics ceases to exist'.12 One
commentator has noted ‘the extinction of the USSR took place in the form of a dismemberment’,
which was completed by the Alma-Ata Declaration.l3 One might argue that a referendum
procedure would have been legally preferable. Moreover, less than a year before, in March 1991,
an all-Union referendum had supported the maintenance of the USSR. Nonetheless, the political
decision of the leaders of eleven Member States of the USSR was tacitly supported — even before
its approval by the relevant representative State bodies — by the majority of the population in the
above States, and was also subsequently de facto recognized by the international community.
The latter recognition was confirmed officially by the admission of the former Soviet Republics
to the Conference on Security and Cooperation in Europe and the United Nations, as well as by
the recognition of Russia’s succession to the USSR as a member of the United Nations,
including permanent membership of the Security Council.14

Some other notable innovations of the Alma-Ata Declaration warrant mention. First, it
declared that ‘cooperation between the parties in the Commonwealth shall be conducted in
accordance with the principle of equality through coordinating bodies constituted on a basis of
parity and operating under a procedure to be determined by agreements between the parties in
the Commonwealth’.15 This provision leaves no room for any ‘weighted’ representation or
voting within the CIS. Second, it definitely stated that the Commonwealth ‘is neither a State nor
a supra-State entity’.16 This point will be considered in more detail in & subsequent section of the
article. Third, the CIS is open to accession by other States ‘with the consent of all its
participants’.17 Hence the openness of the Commonwealth to other States (both members and
non-members of the former Soviet Union) sharing its purposes and principles is combined with
a consensus rule which is typical for associations of limited membership. Finally, the Alma-Ata
Declaration confirmed the earlier statements of the three States to discharge, in accordance with

9 These were, the Republic of Azerbaijan, the Republic of Armenia, the Republic of Belarus, the
Republic of Kazakhstan, the Republic of Kyrgyzstan, the Republic of Moldova, the Russian Federation
(RSFSR), the Republic of Tajikistan, Turkmenistan, the Republic of Uzbekistan, and Ukraine. -

10  Georgia’s non-participation in this process did not essentially alter the dissolution of the USSR, since
a union presumes at legst two members. At present Georgia sends observers to the CIS meetings and
does not intend to become a member of the Commonwealth.

11 31 IILM (1992) 147.

12 Ibid, at 149.

13 Schweisfurth, supra note 1, at 700.

14  Blum, ‘Russis Takes Over the Soviet Union's Seat at the United Nations’, 3 EJIL (1992) 354.

1S 31ILM (1992) 148.

16 Ibid

17 Ibid.
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their constitutional procedures, the international obligations deriving from treaties and

agreements concluded by the former USSR. The most important Alma-Ata decisions which

shaped the legal image of the Commonwealth were:

— the Agreement on coordinating bodies of the CIS providing for the establishment of the
Council of Heads of State ( the supreme organ of the Commonwealth) and the Council of
Heads of Government;

— the Decision by the Council of Heads of State of the CIS to support Russia’s succession to the
USSR as a member of the UN, including permanent membership of the Security Council,
and other international organizations; as well as to support the other States.of the CIS in
resolving issues of their full membership in the UN and other international organizations;

— the Agreement on joint measures with respect to nuclear weapons stipulating the parties’
obligations on non-proliferation of the nuclear weapons, and saying that ‘pending the
complete elimination of nuclear weapons from the territories of the Republic of Belarus and
Ukraine, the decision regarding the need to use such weapons shall be taken with the consent
of the Heads of the participating States of the Agreement by the President of the RSFSR on
the basis of procedures drawn up jointly by the participating States’.18

On the whole, the initial stage of the CIS formation provides reason to suppose that its founders

shared no long-term plan and were therefore obliged to choose a cautious step by step approach.

This was clearly seen in their attitude to the CIS institutional structure which was initially loose

and lacked a clear statutory basis. The newly emerged independent States, especially

Azerbaijan,!9 Moldova,20 Tiirkmenistan2! and Ukraine22 were mindful of the experience of the

Soviet Union central authorities, and were quite reluctant to create any powerful institutions

which could threaten their newfound sovereignty. Instead of this, they put emphasis on the

substantive, most of all economic, issues of relationships among the former members of the

USSR, which urgently needed to be settled. Accordingly, during the first year of the CIS the

participating States gave birth to more than 200 arrangements on economic, military, ecological,

social and other matters. However, the quantity did not turn into the expected quality. Many
decisions reached within the CIS did not work properly because of increasing disagreements

among the members, which in turn fostered mutual distrust. Some participating States (e.g.

18  See31ILM (1992) 150-153.

19  The Azerbaijani Popular Front was against the Azerbaijan's membership to the CIS from the very
beginning. Before his election in June 1992, the President of Azerbaijan A Elchibey said that he did
not consider Azerbaijan a CIS member (the Protocol to the Agreement Establishing the CIS was signed
on behalf of Azerbaijan by his predecessor A. Mutalibiv), nor did it intend to become one. See Sheedy,
“The CIS: A Progress Report’, Vol. 1 No. 38 Radio Free Europe Radio Liberty/Research Report (1992)
2.

20 The President of Moldova Mincha Spegur considered that the CIS could become a collective
coordinating body. However, ‘from day to day, from one meeting of Heads of State to another, the
desire of the leaders of certain States to return to the organization of the former USSR is becoming more
and more apparent... Moldova cannot have anything in common with such theories and will not sign
the Commonwealth Charter’. See BBC Summary of World Broadcasting. Part 1. Former USSR. SU/
1570 B13 22 December 1992,

21  Forexample, the President of Turkmenistan Saparmurad Niyazov said that ‘Turkmenistan is interested
in the CIS only as a consultative body’. See BBC Summary of World Broadcasting. Part 1. Former
USSR. SU/1572 B9, 24 December 1992.

22 Thus, the President of Ukraine Leonid Kravchuk told reporters in Kiev that he ‘will not allow the
Commonwealth of Independent States to be turned into a supranational body subject to international
law’. See The New York Times, 23 January 1993. In the meantime, he said after the Minsk summit of
22 January 1993 that ‘if there were no CIS things would be worse’. Quoted from Solchanyk, ‘Ukraine
and the CIS: A Troubled Relationship® Vol. 2 No. 38 Radio Free Europe/Radio Liberty Research
Report (1993) 23).
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Ukraine) evidently gave preference to bilateral treaties, while others favoured the establishment
of more compact sub-regional unions, such as the Central Asian common market which was
established in early January 1993.23

In the meantime, the exigency of economic survival confronting all the Commonwealth
members pushed them to put aside their fears and disappointments and to make new efforts to
continue and improve the CIS. The hopes of active supporters of the Commonwealth
(Kazakhstan, Russia) were pinned on the Minsk summit of 22 January 1993, whose key issue
was the adoption of the CIS Charter.24 But these hopes only partly materialized. The Charter
was adopted by the Decision of the Council of Heads of State, but not all participating partics
signed it.25 All ten States signed a declaration reaffirming their belief in the potential of the
Commonwealth and their determination to improve it. Accession to the Charter by the founding
States will need to be undertaken within a year,26 and only afterwards can the legal image of the
Commonwealth be somewhat clarified.

1. The Institutional Model of the CIS

The period of early evolution of the CIS has seen the confrontation of the two approaches to its
institutional framework: (1) the CIS considered as a strong decision-making entity; and (2) the
CIS viewed as a loose and merely consultative forum, a sort of ‘presidents’ club’. In any case,
the institutional developments within the Commonwealth were in line with its non-
supranational coordinating status laid down by the initial founding documents. Apparently, the
CIS States had too much experience of excessive ‘supranationalism’ within the former Soviet
Union to be willing to reanimate it.

On the other hand, the deep common historical roots and the high rate of integration and
inter-dependence in practically all spheres of life of the former Soviet Republics could not be
ignored in order to make their ‘divorce’ less painful. Moreover, the intensifying integration
in other regions of the world, most of all in Europe, left a hope that the contrasting disinte-
gration process within the borders of the former Soviet Union was a temporary consequence
of the political clashes and errors in the prior integration practice, rather than a long-term
trend.

In that situation the most natural, although probably not the most pragmatic, development
was a gradual move from the simplest bilateral and multilateral forms of consultation and
cooperation to a more elaborate institutional model in keeping with current international
practice. A new strong institution could not be immediately set up from the ruins of the old one.
A lengthy and complicated process of building a fully-fledged Commonwealth will succeed
only as a result of a great deal of work, patience and trust on the part of its members. To this point

23 See Brown, ‘Regional Cooperation in Central Asia?", Vol. 2, No. 5 Radio Free Europe/Radio Liberry
Research Report (1993) 32, 32-34,

24  The text of the draft Charter is published in Russian in Golos Ukraini (Voice of Ukraine), 27 January
1993, and the final text of the Charter appears in Rossijskaya Gazeta, 12 February 1993. A translation
is provided as annex to this article. For more details on drafting the Charter see: Solchanyk, supra note
22 at 23-27; Sheehy, “The CIS Charter’, Vol. 2 No. 12 RFE/RL Research Report (1993) 23-27.

25  Ukraine, Turkmenistan and Moldova refrained from signing the Charter. Azerbaijan did not intend to
sign it from the very beginning. See Sheehy, ‘Seven States Signed Charter Strengthening CIS'. RFE/
RL Vol. 2 No. 9 Research Report (1993) 10.

26  Pursuant to Article 41 of the Charter, it enters into force either for all founding States starting from the
date of depositing the instruments of ratification by all the founding States, or for those founding States
which deposited their instruments of mtification within a year after the adoption of the Charter.
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in time, the drafters of the constituent instruments have suggested the following institutional
model for the CIS.

A. Legal Nature

By the very term ‘Commonwealth’ the founders have brought to mind the structure of the
Commonwealth of ex-British colonies, and have demonstrated their willingness to create a
minimally institutionalized association with limited powers of its own as an antipode to the
strongly centralized former Soviet Union. From the very beginning, the CIS has been shaped as
a coordinating interstate association without any supranational powers.27 Even the present-day
institutional version of the CIS, considerably strengthened by the adoption of the Charter, along
with a number of common features differs slightly from traditional i

organizations, which mirrors the legal and institutional ‘incompleteness’ of the Commonwealth.

On the one hand, the CIS meets all the basic formal criteria of an intergovernmental
organization, which are: (1) establishment on the basis of an international agreement in
conformity with international law; (2) membership of sovercign States; (3) permanent
functioning; (4) system of organs; (5) the objective of coordination of the Member States’
cooperation in particular fields. This gave reason to some commentators to treat the CIS as an
intergovernmental organization with the elements of confederation.28

On the other hand, it is plausible to suggest that at least at the pre-Charter stage, the
Commonwealth was considered by its members merely as an international union of individual
States, not as a separate legal entity. Even now, the CIS constituent instruments, including the
Charter, lack any explicit provisions on the treaty-making competence of the Commonwealth,
on its privileges and immunities, which might have been considered direct indicators of an
international legal personality. Moreover, the modest legal practice of the CIS has not yet seen
any striking examples of its independent international legal actions.

This must not, however, lead to a hasty conclusion that the Commonwealth has been
intentionally deprived of the quality of an international legal person by its creators. The
experience of many other international organizations shows that when a functional need for
international legal action arises, the Member States can easily take an appropriate decision on
the basis of the ‘implied powers’ concept.29 The CIS constituent instruments do not lay down
any restrictions with regard to the decisions of the Council of Heads of State as a supreme organ
of the Commonwealth. Inevitably, for example, the CIS and its Member States are supposed to
regulate, most likely in the form of a traditional headquarters agreement, their relationships with
the Republic of Belarus as the host State for most CIS bodies. Apart from the issues of treaty-
making, the Council of Heads of State is empowered to take decisions on the joint use of military
forces and on the sanctions that apply if a Member State breaches the CIS Charter.

See the Alma-Ata Declaration, Article 1 of the Charter.

Thus, Professor Schweisfurth, supra note 1, at 701 wrote that ‘the CIS, having started at Minsk as a
simple “treaty community”, in the ensuing four months developed into an organized community of
states, into a confederation, or, to put it in more “modern” terms, into an international organization’.
Pustogarov, supra note |, at 29 noted that ‘the confederative elements make up a peculiarity of the CIS
as an international intergovernmental organization’.

29  Schermers scems to be right saying: ‘At present it is generally recognized that all public international
organizations have some international legal personality, limited to the fields in which they have
competence to operate. In practice, virtually all international organizations perform acts under
international law’. Schermers, ‘The Intemational Organizations’, in M. Bedjaoui (ed.), /nternarional
Law: Achievements and Prospects (1991) 74.

83
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Therefore, from the institutional viewpoint, the present-day CIS can be considered an
intergovernmental organization which may act as an international legal person in the field of its
competence on the basis of appropriate decisions of the supreme organ. The past experience of
intergovernmental organizations provides every reason to suggest that at least certain attributes
of international legal personality will be indispensable for the CIS if it is to properly discharge its
basic functions.

B. The Fundamentals of Cooperation within the Commonwealth

The constituent instruments of the Commonwealth are more concerned with the fundamentals of
the Member States’ cooperation, -than detailed mechanisms, which will be specified in
subsequent legal acts. In this respect, the CIS founding documents can hardly be compared, for
example, with the detailed 1992 Treaty on European Union.

Article 3 of the Charter gives a long list of Commonwealth principles, which includes basic
principles of international law30 supplemented by some more specific fundamental legal
rules.31 The references to principles of international law can also be found in the Agreement
Establishing the CIS and the Alma-Ata Declaration.

The objectives of the Commonwealth are outlined quite broadly in Article 2 of the Charter:
— cooperation in political, economic, ecological, humanitarian, cultural and other fields;

— comprehensive and well-balanced economic and social development of the Member States
within the framework of common economic space, interstate cooperation and integration;-

— ensuring human rights and basic freedoms in accordance with the universally recognized
principles and norms of international law and the documents of the CSCE;32

— cooperation among the Member States in safeguarding international peace and security,
implementing effective measures for the reduction of arrnaments and military expenditures,
elimination of nuclear and other kinds of weapons of mass destruction, achievement of
universal and complete disarmament;

30 These are, respect for the Member State’s sovereignty, the inalienable right of peoples to self-
determination and the right to determine freely their destiny without an outside intervention, the
inviolability of States’ boundaries, the recognition of the existing borders and refusal to recognize
unlawful territorial acquisitions; the territorial integrity of States and the duty to refrain from any
actions to split the territory of another subject; the non-use of force and a threat of force against political
independence of @ Member State; the settlement of disputes by peaceful means in order to avoid
threatening international peace, security and justice; the non-intervention into internal and external
affairs of each other; the ensuring of human rights and basic freedoms for all people irrespective of the
distinctions in race, ethnic identity, language, religion, political and other convictions; the good faith
fulfilment of the obligations accepted in accordance with the Commonwealth documents including the
preseat Charter.

31  These are, the supremacy of international law in interstate relations, the account of the individual
interests of each other and of the Commonwealth as a whole, the rendering of assistance in all fields
of interrelationships on the mutual consent basis; the consolidation of efforts and rendering of mutual
aid in order to create peaceful living conditions for the peoples of the Commonwealth Member States,
and promoting their political, economic and social progress; the development of mutually beneficial
economic, scientific and techmical cooperation, broadening of the integration process; the spiritual
unity of their peoples based on the respect of their distinctiveness, close cooperation in the preservation
of cultural values and cultural exchange.

32  The Conference on Security and Cooperation in Europe.
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— promoting free communication, contacts and movement within the Commonwealth for the
citizens of the Member States;33

~ mutual legal aid and cooperation in other spheres of legal relationships;34
— peaceful settlement of disputes and conflicts among the States of the Commonwealth,
Correspondingly, the main spheres of the Member States’ joint activities are defined as follows:
ensuring human rights and basic freedoms; coordination of foreign policy; cooperation in the
development of a common economic area,35 the Europe-wide and Eurasian markets, and
customs policy; cooperation in developing transport and communication systems; protection of
bealth and environment; social and migration policy issues; combating organized crime;
cooperation in the fields of defence policy and protection of external boundaries.36

It can be seen that this list was somewhat extended in the Charter when a comparison is made
with Article 7 of the constituent Agreement. The most important addition concemns defence
policy cooperation. The fragmentary provisions of the Agreement and the Alma-Ata
Declaration on the unified command of strategic military forces and joint control over nuclear
weapons were supplemented by Section I of the Charter, entitled ‘The Collective Security and
Military and Political Cooperation’. Pursuant to the articles of this Section, the Member States
conduct a coordinated policy in the field of international security, disarmament and armaments
control, as well as in the building of armed forces, with the aid of groups of military observers
and collective peace-keeping forces among others. In the event of a threat to the sovereignty,
security and territorial integrity of a Member State or to international peace and security, the
Member States should immediately put into operation a mechanism of joint consultations for
coordinating their positions and should take measures to avoid the threat including instituting
peace-keeping operations and resorting to armed forces in accordance with Article 51 of the UN
Charter. A decision on the joint use of military forces is to be taken either by the Council of
Heads of States or by the Member States concerned with the approval of their national
legislature.

On the whole, this section of the Charter is unlikely to be accepted by all participating States,
at least at the initial stage of the CIS evolution. Its provisions might be more suitable for those
Commonwealth States which signed the 1992 Treaty on Collective Security.37 For this reason,
the States founders of the CIS were allowed to make reservations and declarations to the
provisions of this section at the time of ratifying the Charter.38

Moreover, some participating States (e.g. Ukraine) laid emphasis on economic cooperation
within the CIS instead of political and military issues. Thus, the President of Ukraine Leonid
Kravchuk predicted the eventual transformation of the CIS into a purely economic association

33  Animponant guarantee provided in Article 5 of the Agreement Establishing the CIS is the ‘openness
of borders, freedom of movement of citizens and freedom of transmission of information within the
Commonwealth’. However, the provision on the ‘openness of borders’ has not appeared in the final text
of the Charter.

34  This principle is expressed in Article 20 of the Charter: ‘The Member States cooperate in the field of
law, in particular by virtue of multlateral and bilateral treaties on legal asid, and promote the
harmonization of national legislations’. In case of a conflict between the rules of national legislations
of the Member States regulating relationships in the sphere of common activities, the Member States
shall hold consultations and negotiations aimed at drafting proposals for the elimination of such
conflicts.

35  Article 19 of the Charter specifies that the formation of a common economic space shall be based on
the market economy and free movement of goods, services, capital and manpower.

36  Article 4 of the Charter.

37  These were, the Republic of Armenia, the Republic ‘of Kazakhstan, the Russian Federation, the
Republic of Tajikistan, Turkmenistan, and the Republic of Uzbekistan.

38  See Article 43 of the Charter.
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