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I. Introduction

The aim of this article is to introduce the reader to developments in treaty
interpretation theory and practice in the United States. It is designed, in particular, to
guide readers from other countries in understanding that endeavour and in situating it
in the context of theories of interpretation being developed and contested in other
fields of American law. There has been a veritable explosion of theoretical writing on
interpretation in such fields as Constitutional law, the construction of statutes and the
interpretation of contracts. That mass can only be tersely summarized here. These
theories arose in an environment influenced bow by intellectual currents and by
political power struggles in the United States; the former aspect suggests that they
might be exportable whereas the latter indicates that they may be specific to the United
States. This article explores whether those modes might make a useful contribution to
the process of construing treaties or whether, on the other hand, they might threaten
the degree of international consensus that presently prevails about the meaning of
treaties. Such disagreement might complicate both the jobs of the drafters of an
agreement between nations with divergent traditions and the tasks of tribunals and
other interpreters who are called upon to generate authoritative readings of
conventions. Would it, on the other hand, bring forth interpretations that are more just
or better?

This article bypasses the more exotic types of interpretation theory - semiotics,
Critical Legal Studies, post modernism and the like - that have been ignored or
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rejected by judges, even though they have produced challenging works, including
significant contributions to international law.1 The emphasis here will be on those
branches of theory which have had, or promise to have, an impact on the world of
affairs, that is, which have been discussed by American judges and other interpreters -
legal realism, public choice theory and the like. The focus here is on a practical level,
less intent on finding 'the' right way of interpreting this class of texts than on
identifying techniques that clarify, that help achieve the targets of the drafters and that
further a fruitful interaction between the writers and the readers of these documents.

These are important tasks. It is hard enough to achieve agreement in substance on
issues that divide the nations of the world in ways that affect their vital interests. What
a tragic consequence it would be if nations could not find commonly understood words
to memorialize their agreements. The maintenance of an order built on at least an
understanding of what divides irreconcilable differences from common ground is an
important function for diplomats and lawyers.2

We begin with an explanation of the context of treaty law, a topic that specialists in
international law may choose to skip. The next section explores the tradition of treaty
construction, with a view to the types of decision-makers who are involved in the
interpretative process. We then run through brief examinations of each of the major
American fields where interpretive methods compete against each other, examining
each of them to see how they might shed light on the construction of international
agreements. These portions are structured so as to be accessible to European readers
for whom such interpretive approaches are novel. The conclusion is diat treaty
interpretation is surrounded by so many unique conditions that carry over from other
styles is not apt to be helpful. An exception may be in the process of developing the
interpretation of certain multilateral agreements such as the Treaty of Rome and the
European Human Rights Convention that have institutional characteristics in common
with the United States Constitution. Finally, it is concluded that the true difficulty with
the practice of United States courts in treaty interpretation arises not from new theory,
but from an old preference for reading treaties as fitting into the familiar landscape of
American law, rather than facing the reality that treaties in fact change national law.

H. The Corpus of Treaty Law

A. The Quantity of Treaty Law

In this section I attempt to describe the corpus of international agreements that are the
object of the interpreter's skills. Much of it is familiar to every international lawyer,

D. Kennedy, International Legal Structure* (1987); M. Koske&memi, International Legal Structures
from Apology to Utopia: The Structure of International Legal Argument (1989).
Of another field of interpretation the philosopher Rorty wrote: '[civilization repose* on a lot of people
who take the normal practices of the discipline with full "realistic'' seriousness.' Quoted in Moore, 'A
Natural Law Theory of Interpretation', 58 Somhem California Law Review (1985) 277,310 n.71.
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but some understanding of this material is a necessary predicate to a comprehension of
the problems of those charged with construing these documents. And it is easier to
compare the problems of interpreting treaties with those involved in construing other
bodies of legal documents when one has a bird's eye view of the domain.

There is a great deal of material here. Precisely how much can never be known;
there is no international register where all treaties are filed so as to create a complete
inventory such as that in the United States Code or comparable legislative
assemblages. The Case Amendment3 requires the submission of all agreements to
Congress and publication ordinarily follows, though a new parsimoniousness has
caused slower publication. And some agreements escape the Case Amendment's
sweep, being regarded as too informal and unimportant to be fully dealt with.4 Quite a
few agreements that antedate the Amendment are still in force. With those
qualifications one can accept as reasonably accurate the count that the United States is
a party to over 10,000 agreements of which over 1,000 are 'treaties' in the special
American sense of having received Senate advice and consent.5 As to other countries
one can say that the major actors publish two or three volumes of treaties per year. In
theory the United Nations Treaty Series in its 1,250 volumes should be a complete
listing of agreements. Plainly we are dealing with a large corpus of work, one that
affords lots of cases for analysis but is hard to organize and generalize. Many of the
treaties within this corpus are in fact quite standardized and routine, even when they
are quite important, and questions about their meaning can be settled at low and
invisible levels of bureaucracy.

There are no established systems for dividing up the body of treaties.6 There are
some obvious subject matter differences. For example, bilateral investment
agreements, extradition treaties, income tax treaties and treaties of friendship,
commerce and navigation tend to separate themselves out into special groupings. The
same experts tend to represent the governments involved each time such a treaty is
negotiated. They tend to compare the phraseology of agreements within the genre and
draw inferences from omissions, additions or changes in terminology.7 They tend to
attract the following of a group of professional specialists. More generally,
theoreticians tend to distinguish some very broad categories for their own purposes.
They would distinguish between pacts which are primarily contracts between two
States, each State promising a quid pro quo as part of an exchange, and agreements

3 1 USC 5 128*.
4 Implementing regulations, 22 CFR Pan 181 (1992), define international agreements and exclude de

minimis agreements.
5 TbesefigureswereprovidedbytfaeOffic«oftneLegalAdvuer,DepaninemofState.ForearUerfigni«

see Sutherland, 'Restricting the Treaty Power1,65 Harv. L Rev. (1932) 1303.1327-28.
6 On the classification of treaties see C. de Visscher, Problemes d'Interpretation judidaire en droit

international public (1963) Ch. m.
7 See, e.g., Sumitomo Shoji America v. Avagliano, 457 US 176 (1982), and Judge Oda't opinion in

Elenronica Sicula. ICJ Reports (1989) 15, comparing treaties of friendship, commerce and navigation.
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which arc designed to lay down rules primarily for the governance of private parties.8

The first category would embrace such arrangements as the destroyers-for-bases deal
of 1940 between the United States and Britain. An example of the second is found in
the Hague Convention on the Taking of Evidence Abroad of 1969.9 Scholars might
also separate treaties that establish international organizations as being quasi-
constitutionaL These therefore call for special treatment in the light of the necessity of
adaptation over a longer period of time to the necessities of the age.10

B. The Negotiation of Treaties

Negotiating processes fall into a fairly regular pattern. At the outset one has to notice
that there may be two different sets of negotiations precedent to one ultimate
agreement In the first one, a coalition is established within State X (and usually within
the government of X) to establish the proposition that there should be negotiated a
treaty with State Y along agreed-upon lines. Only when that has been done can
delegates of X be nominated who will then carry out on behalf of X the discussions
needed to establish the text of an international agreement Where ratification will be
necessary mere is then a need for assembling a coalition with the political power to
push a ratification through the Senate or comparable legislative body.

It is relatively easy to trace the process of internal coalition-building within the
United States government because it is highly formalized. The so-called Circular 175
process prescribes a procedure through which the proposal to negotiate is circulated to
the relevant bureaux of the Department of State and, at times, to other agencies for their
comments and clearance.11 Contacts with the congressional committees having
jurisdiction over the subject matter are also called for, that is particularly true if the
proponents of the negotiation have reason to worry about future disputes as to whether
a treaty or a congressionally authorized executive agreement is the appropriate way to
proceed.12 In the modern decentralized Congress, where the heads of important
committees no longer carry the weight that former leaders did, the task of lining up the
committees can be difficult13 One must include the committees which have control
over the legislation needed to implement the agreement as well as the foreign relations
panels.

8 C.Rousseau,Principejgene'rauxdua>oit international public (1944) 727-62 (traitf central vs traitf
loi).

9 54 S o t 2403 (1940); 23 UST 2355 (1969).
10 See infra part IV A.
11 Circular 175,11 Foreign Affairs Manual Ch. 700, reprinted in Digest of US Practice in International

Law (1974) 199.
12 Ibid, at { 721.
13 The proposal in H. Kon, The National Security Constitution: Sharing Power after the Iran-Contru

Agair (1990), for a 'core consultative group' in Congress seeks to overcome thii toss of focus.
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The widely varying political systems of national states mean that widely differing
rituals precede international treaty negotiations. Dictators can make up their own
minds about pursuing international agreements. A parliamentary democracy can
confine its struggles to the cabinet or its delegates in a wide variety of cases. But in
critical situations it becomes necessary to sound out the support of parliament and
sometimes the electorate. The path to a negotiating consensus is not necessarily easy in
authoritarian or parliamentary states.14 A striking example is the accession of Mexico
to the General Agreement on Tariffs and Trade. Mexico made a false start in the early
1980s under President Lopez Portillo and it was not until 1986 that President Miquel de
la Madrid was able to muster the support to move forward.13 All sorts of protectionist
and free trade interests and sentiments within the business community had to be dealt
with in mobilizing a majority.

In the course of assembling the internal coalition a certain amount of written
history is developed - more in the United States than in other countries. In some cases
formal congressional hearings are held and the transcript is available. But in more
cases the documentation is kept within the government and is not available, at least not
immediately, to outside researchers. Governments believe that their negotiating
freedom while dealing with their foreign government counterpart will be impaired if a
full account of the compromises and side-agreements on the home front is available to
the other side.

The negotiation of agreements between States is as a rule a rather formal matter.
We are not dealing here with the types of hasty and careless arrangements that courts
often have to construe in domestic contract litigation. An international interpreter does
not usually have to try to patch together an offer and acceptance out of a series of
telexes.16 For the most part the representatives of the two States have legal advisors
who have aided in the development of carefully developed positions, including
attempts to forecast die approaches of the other side. They have models of comparable
agreements and ready-made formulations. This is not to suggest that negotiations so
prepared will not generate problems of interpretation but rather niat the problems will
be more likely to arise from over-calculation, from excessively diplomatic
formulations that fail to confront anticipated problems with ruthless objectivity, from
vagueness designed to postpone insoluble problems, or from disparate tacit
reservations held by die parties.17

14 Mayer, 'Managing Domestic DiffeieuLes in International Negotiation: The Strategic Use of Internal
SidcPaymcnu' ,46huemationalOrganizations(l992)79. 'When nations negotiate, often the toughest
bargaining is not between nations but within them '

15 S. Wdntraub, Frte Trade between the United States and Mexico (1984) 84-91.
16 Stephens, 'On Ending the Battle of the Forms: Problems with Solutions', 80 Kentucky Law Journal

(1992) 815; Mehren, The "Battle of the Forms": A Comparative View', 38 AJCL (1990) 265.
17 Eg^TheI^woftheSeaConveimraAir74,referrmgthedeUntitationoftheexchisiveea»omiczone

to the agreement of the parties; The International Covenant on Civil and Political Rights, stating rights
with great generality.
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A more formal mode goes with the hammering out of multilateral arrangements.
For example, agreements sponsored by the United Nations go through several stages.
The International Law Commission (ILQ may begin the process.18 A reporter is
engaged to produce a draft The draft is considered by the Commission as a body and
amendments are approved or rejected. When a revised draft has been provided by the
reporter and approved by the Commission, the UN General Assembly will in all
likelihood issue a call for a diplomatic conference to negotiate an agreement on the
basis of the draft At this conference diplomats rather than lawyers take the front row
and, if all goes well, the ILC draft is amended and fine-tuned so as to make it suitable
for widespread acceptance. Agreements of this type include the treaty on the law of
treaties, the conventions on diplomatic and consular immunities, the less-widely
accepted agreements on state succession and so on.19 The UN Convention on the Law
of the Sea was, on the other hand, drafted from the beginning by a diplomatic
conference that worked from 1974 to its completion in 1982.20

These international multilateral negotiations are sufficiently different from each
other so that it is not possible to write the type of generalizing study that students have
written about the process of legislation21 in the United States Congress. There
committees stay in place and pass (or bury) different drafts of legislation so that it is
possible to do comparative and statistical analysis of a fairly large population of laws
and to discover trends and contrasts. Books have been written about the process of the
Law of the Sea Convention, but they lack some of the theoretical power of public
interest oriented works on domestic legislation.22 They do, however, point to some
general characteristics mat have implications for the interpretation of the product
First, one sees the critical role played by the drafter or drafters. A strong-willed and
adept chair of a drafting committee can manoeuvre a draft through a mass of delegates,
many of them unskilled or uninterested. Second, we observe the enormous power of
consensus when the process is advanced. The desire not to block a draft that is widely
approved, coupled with a sense that the exact wording of the draft may not make too
much practical difference, given the soft enforcement of international law, leads many
states not to dissent from provisions of which they do not really approve. This is
particularly true of States that do not have the superpower status of the United States,
which felt capable of torpedoing the Law of the Sea Convention because of its dislike
of certain sections.

18 Cfritefralh,TbeIntematiana]IjwComnusaOT-Tomomw:Im^^
of Work1,85 A//L (1991) 593; I. Sinclair, The International Law Commission (1987).

19 1155UNTS331;21UST77,396UNTS261 (1967); 23 UST 3227,300 UNTS 93 (1964).
20 For a fullhiaory see R. Plaaoeder, Third United Nations Conference on the Law of the Sea (11972)

(volume* I to XVm).
21 For a recent review see CVfisc, The Dynamics of Legislation (1991).
22 M. Schmidt, Common Heritage or Common Burden? The United States Position on the Development

of a Regime for Deep Sea-Bed Mining in the Law of the Sea Convention (1989); J. Scbenius, Negotiating
the Law of the Sea (1984).
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The international negotiating mntm^ of the typical bilateral and multilateral
process are very different. After the eruption of the disagreement between the US
Senate; and the Reagan administration over the interpretation of the Antiballistic
Missile Treaty, masses of negotiating materials were discovered.23 They had to be
unearthed from the files of the executive agencies that had participated in the dialogue
with the Russians and much of it had to be declassified for use in the debate. The
dangers of selective resort to the mass of negotiating documents by the party with the
best access to them are obvious.

A multilateral convention that has ground through the International Law
Commission process is accompanied by a great deal of published legislative history -
travaux priparatoires as the internationalists prefer to call i t The trail begins with the
reporter's draft and the comments that accompany it; then debates ensue within the
ELC that are reported more or less verbatim. There may then be a new draft and reports
and another plenary debate. A similar process with regard to the Law of the Sea
Convention provided a similarly massive set of travaux priparatoires. We will see
later that there is acute controversy in the international law community over the resort
to such materials in interpreting the finished product24

After a treaty has been signed at the international level it may have to be forwarded
to the signatory States for the completion of whatever confirmatory processes may be
necessary or customary under their national law to make a treaty binding upon them.
The US senatorial advice and consent process is the most notorious of these, although
parliamentary approval is called for under a great many constitutions.22 In the United
States the President must first transmit the proposed treaty to the Senate; the
transmittal is accompanied by explanations of what was intended.26 Officers of the
executive branch, as well as other interested parties, testify before the Senate Foreign
Relations Committee and submit written statements.27 The Committee provides a
report commenting on the treaty (and it may propose reservations or clarifications).28

The Senate may debate the granting of its advice and consent and may in fact demand
modifications before it assents.29 All of this generates public material that tells us
something about the meaning various Americans attributed to the treaty. What this is

23 Koplow, "Constitutional Bait and Switch: Executive Reutterprctatkm of Anns Control Treaties'. 137
U. Pa. L Rev. (1989) 1333.

24 Infra part ffl.C.
25 For a survey of the Senate's rejection*, see CVnaxx(e&.),Unperfected Treaties of the United States

1776-1976 (1979). For descriptions of the role of parliaments in treaty-making in various countries see
'Symposium on Parliamentary Participation in the Malting and Operation of Treaties', 67 Chicago
Kent Law Review (1991) 293.

26 For an example of a Presidential trnnsmimil report see S.Exec. Doc. A, 92d Cong. 2dSess. (1972), cited
vnSocieU NationaU Aerospatiale v. US District Court, 482 US 522,529 (1987).

27 HearingsbefbceaSubconninQeeoftrieComrnitteeonFordgnRelatiorisontheConventionwimGreat
Britain and Northern Ireland regarding Income and Estate Taxes. S. Exec. Docs. D and E, 79th Cong.
1st Sets. (1945), cited in Maximov v. United States, 373 US 49,54 n. 2 (1963).

28 rwanexanipleofacomiTutteereponseeS.Exec.Rep.No.3,72dCong^2dSess.(1942)citedint/n//n/
States v. Stuart, 489 US 353 (1990).

29 Restatement (Third) Foreign Relations Law of the United States (1987) 8 314.
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worth to non-Americans is a question for debate below;30 it is disputed whether it is
right and proper for Americans to use such one-sided sources to interpret words meant
to create obligations for other States.

Sometimes that is not the end of the interpretive material. The two governments
may correspond about the meaning of the agreement they have made.31 Sometimes
this is part of a rather formalized process. After one State has stated its understanding
as part of the ratification process other States may respond, affirming or denying that
understanding. At other times there will be correspondence about, some episode in
which the treaty is invoked, an expression that may find itself drawn into later
arguments about the meaning of the text In some cases this behaviour raises questions
of the authority of the bureaucrat-interpreters under their national systems because
they have stepped beyond the blurry line that separates their authority to interpret an
existing agreement from their lack of authority to make an amending agreement

C. The Text

One special aspect of the corpus of treaty materials sets it aside from that of other
bodies subject to interpretation - that is the fact that there is often a language or
translation factor.32 When the States parties to the agreement do not share a common
language various questions may arise. They may be resolved in various ways, each of
which prepares the way for a slightly different hermeneutic problem. The treaty can be
solely in the language of State X (until about 1900 this was typically French); this
means that nationals and agents of State Y will have to translate the text into the idiom
of Y and run the risk of mistranslation. Or it can be in several languages which may be
denoted as 'equally official' or 'authoritative.'33 This then puts the risk of error in
translation into play in a different way. With the growing number of multilateral
agreements, the industry of legal document translating grows, to the distress of lawyers
and the delight of translators who see the value of their services rising - particularly in
the case of rarer specialties such as legal Farsi. And with that growth the possibility of
errors creeping in rises exponentially.

D. The International Interpretive Community

Treaty-making and treaty-reading constitute, as we have seen, a complex process. Two
metaphors in common use in discussing interpretation at home highlight that

30 See infra put HLC2.
31 See, e.&, Sumitomo Shoji America v. Avagliano, 457 US 176 (1982).
32 Far a comprehensive study of multilingual texts tee M. Tabory. Muhilingualism in International Law

(1980).
33 Ibid, at 94-167.

479



Detlcv F. Vagts

complexity. One we owe to Ronald Dworkin, that of a chain novel created by a series
of authors each building upon and constricted by the work produced by those who
came before. We find the international law process of creating meaningful texts to be
an enormously complex chain.34 The process works back and forth across political
frontiers and linguistic/cultural barriers. It implicates many people, some of whom are
quite unaware of what other participants in the process have done by way of attaching
meaning to the text And at the end one is left in doubt about which parts of the chain
are relevant Is the interpreter to focus only on the last draft as the final authoritative
product? Or should one pay attention to the way in which the novel or treaty grew?

The other metaphor is borrowed from the field of literary criticism, the idea of an
'interpretive community'.35 While it is difficult to know what this evocative term
requires in detail, one definition lays down the following prerequisites:
(1) generic or background consensus - sharing of a language and concerns and

participation in the 'same form of life';
(2) agreement as to the boundaries of the practice community members share;
(3) common recognition of propositions as to what the practice requires as 'truth'

within that practice; and
(4) minimal consensus as to the existence of a text and a reading of it that is needed

to provide a working distinction between interpretation and invention.
Can one fairly describe the parties involved in drafting and interpreting a treaty as an
interpretive community? Not if one reads into the term the evocative aspects suggested
by the use of the term community (Gemeinscfwft) in sociology, as contrasted with the
cooler, more conscious network of a society (Gesellschqft)?6 Nor if one expects the
intimacy and continuity assigned to the term by modem communitarian political
theory.37 But those who practise treaty law seem to share enough of the basic points of
consensus, concerns and boundaries cited above to form an interpretive community in
a meaningful sense.38 Their ability to work and dispute together in international fora
and to share the ideas about interpretation discussed in the next section seem to point in
that direction. This international collegiality of elites from different countries may of
course pull each of mem away from the consensus prevailing in the interpretive
community or communities to which they belong at home. These national

34 JLDwoAia, Law's Empire (1986) 228-38.
35 Postema,**Trotestant" Intel pi elation and Social Pnaica', 6 Law and Philojptry(\9ST)2&'i. Sec »lso

S. Fish, Doing What Comet Naturally: Change, Rhetoric and the Practice of Theory in Literary and
Legal Studies (1989) 141; Hats, "Introduction: Epistemic Communities and International Policy
Coordination', 46 International Organizations (1992) 1.

36 F.Toetauet, Gemeinschaft aid Gesellschaft (ISS7).
37 For perspectives on communitarianUm, as involved in the creation of values, see West, The

Authoritarian Impulse in Constitutional Law', 42 University of Miami Law Review (1988) S31,540;
Gardbanm, 'Law, Politics and the Claims of Community', 90 Mich. L Rev. (1992) 685.

38 Schacnter, The Invisible College of Imenian\»alLawym\ 72 Aforrtnw
(1977) 217; Compere Vagts, 'Are There no International Lawyers Anymore?' 75 AJIL (1981) 134.
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communities have considerable power to draw those with dual membership into the
national orbit, as will be shown in the next section.

HL International Interpretation

A. Institutions of International Interpretation

When an international text is established, the function of attributing meaning to it may
fall to many different people in different roles. A lawyer tends to look to the courts as
the authoritative givers of meaning. But courts do not play the central role in
attributing meaning to international documents that they perform in domestic matters.
The International Court of Justice decides only a handful of cases a year and only a
limited number of them can be said to hinge upon the interpretation of a treaty.39 Thus
it cannot serve the function that domestic courts have of casting a shadow within which
private parties can dispose of cases that do not go to court. For one thing it does not
have the flow of 'easy cases' that bolster the authority of national tribunals.40 Those
easy cases are then reflected in dozens of disputes that are settled extra-judicially in the
light of their guidance and which confirm judicial authority. Nor do other arbitral
tribunals do much to fill the gap. This comment does not, however, fully apply to the
work of a few regional tribunals that regularly interpret the constitutive documents of
the international organization to which they belong, namely: the European Court of
Justice, the European Court of Human Rights and the Inter-American Court of Human
Rights.

One might plausibly look to national courts as the substitute for international
tribunals in the interpretation process. But that has disappointing aspects. In the
absence of a strong international reviewing authority - such as the European Court of
Justice or European Court of Human Rights - national courts have only their home-
grown integrity and good intentions to keep them on the path of internationally
acceptable constructions. Few judges have any substantial experience with foreign
relations,41 few of them have had any significant portion of their legal education
abroad and the libraries they use may lack international materials. They are largely
untouched by criticism or other professional pressures from outside the country in

39 The recent upsurge of cases before the Court -nine new cases in two yean- is described ioHighet,
The Peace Palace Heats Up: The World Court in Business Again?', 85 AJIL (1991) 646.

40 Compare Schauer. 'Easy Cases', 58 Sotahtm California Law Review (1985) 399. The interpretive
workofthcQxmureviewedinEUmbraoc,r;*a/y/m^remricw:7^
The International Court Rules of Treaty Interpretation'. 43 Minnesota Law Review (1959) 369.

41 The international experience of members of the US Supreme Court in recent yean has been modest.
In earlier times, one (Taft) had been President and four (Jay, Marshall, Day and Hughes) had been
Secretary of State. Several served as international arbitrators or as counsel on arbitrations (Fuller,
Brewer, Harlan, Day and Hughes). The bureaucratic promotion processes of civil law judicial systems
makes it unusual for judges to have served in their foreign policy establishments.
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