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Legal issues arising from dissolution of states, emergence of new states and
recognition of the latter require a thorough understanding of the relevant facts. While
it is obvious that any legal discourse must proceed from firm factual foundations, it is
necessary to emphasize the importance of the circumstantial dimensions of the issues,
given that the views on the pertinent facts usually diverge, at least during the policy-
making stage.

Assessment of facts is much easier from a historical distance. Nobody questions
today the wisdom of recognizing the dissolution of the Spanish colonial empire in
Latin America, or the independence of Greece from the Ottoman rule. These events
belong to history and have a comfortable place in contemporary textbooks on interna-
tional law. However, at their time they were among the most controversial political
issues of the time and contributed considerably to the collapse of the hitherto
prevailing international system which was based on the principles of the Holy
Alliance. The principle of legitimacy - as understood at that time - had to give way to
independence of new states. Therefore, it seems necessary to recognize that the 'facts'
and 'policy matters' concerning dissolution of states, emergence of new states and
recognition of the latter contain more than facts per se: they also contain an important
contextual dimension and it is necessary to make an effort to understand it as
completely as possible. It is necessary to comprehend the historical context within
which they take place, as well as their effect on the functioning of the international
system.

The preceding remarks are necessary as an introduction to any discussion on the
issues concerning the dissolution of Yugoslavia and the Soviet Union (at the time of
publication of this comment, the list of European countries recently dissolved will also
include Czechoslovakia). Indeed, the dissolution of these states belongs to a broader
process of disintegration of the Central and East European political, economic and
security system and to the overall transformation currently under way in Europe.
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Back in November 1989, immediately after the fall of the Berlin wall, George
Kennan defined the European agenda as one requiring elaboration of a new political,
economic and security framework for all of Central and Eastern Europe. This,
according to Kennan's analysis of 1989, required the solution of problems of great
historical depth. Whoever undertakes to study them, concluded Kennan,

... is going to find himself confronting situations to which better answers should have been
found, but were not, at the end of the last world war, and even some arising from the break
up of the Austro-Hungarian Empire left unresolved in 1918 and 1919J

Disregard for historical context of facts may lead to serious mistakes. Legal analysts
and, above all, policy makers should be aware of fh«t The policy of non-recognition of
the changed reality in Central and Eastern Europe has been influenced by that
oversight Moreover, insensitivity to the contextual dimension often led to incorrect
assessment of actual facts, and to unsuccessful policy efforts - particularly in the case
of the dissolution of former Yugoslavia.

The article by Roland Rich is remarkably accurate in its presentation of complex
facts and in their historical context The war characterizing the dissolution of
Yugoslavia started with the armed attack of the Yugoslav army against Slovenia on 27
June 1991. The apparent failure of the attack was followed by the Brioni Declaration of
7 July, and the Federal Presidency of the Socialist Federal Republic of Yugoslavia
decided, with the obvious agreement of the Yugoslav army, to withdraw the army from
Slovenia. That retreat began in the middle of July 1991 and was completed by 25
October 1991.

The defeat of the Yugoslav army in Slovenia marked the beginning of the
dissolution of Yugoslavia. The war in Croatia which started in the second half of July
1991 (prior to that there were only armed incidents in Croatia, mostly resulting from
Serb guerilla attacks on Croat police forces) made the process of dissolution of
Yugoslavia irreversible. Yugoslavia was vitally depending on the coexistence of Serbs
and Croats.2 The large armed conflict among them in the Summer of 1991 spawned
two crucial consequences: it rendered the continuation of a common Serbo-Croat state
of Yugoslavia impossible and made, all other nations of ex-Yugoslavia, and
particularly the Bosnian Muslims, the victims.

These facts would have been easily grasped by policy-makers in the Summer of
1991 had they appropriately understood their historical context The ability to
realistically face the situation and draw concrete conclusions, including those
necessary for the timely recognition of the successor states of the former Yugoslavia,
was lacking. Instead, the European community - until the end of September 1991 the
only major international power involved in the Balkan embroilment - relied heavily on
the idea of keeping the defunct Yugoslavia as a single state. Slovenia and Croatia

1 George Kennan, 'An Irrcvertibly Changed Europe, Now to be Redesigned', International Herald
Tribune, 14 November 1989.

2 For analysis of the relevant historical facts, see ALjf.Tsy\ot,The Habsburg Monarchy {1948).
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remained unrecognized and the Belgrade government continued to be considered as
holding an illusionary authority over the whole territory of the former Yugoslavia. The
conference on Yugoslavia (originally defined as 'Peace Conference') was convened
without a clear understanding of its purpose - to many it seemed an instrument for the
rcconstitution of Yugoslavia and it relied on the illusion that a package solution was
possible.

The policies on Yugoslavia were formulated in the Summer of 1991 under the
threat of the dissolution of the Soviet Union. It is understandable (and very accurately
described in the paper by Roland Rich) that the main Western states adopted an
extremely cautious approach to the situation arising from the dissolution of the Soviet
Union, given that it was one of the two superpowers. Therefore, it is natural that they
did not wish to create any precedent in the case of the dissolution of Yugoslavia. The
paradoxical aspect of this approach was that this type of caution was unnecessary, as
the successor states of die former Soviet Union showed a remarkable level of political
wisdom and common sense - and resolved most of die outstanding questions in 1991
by agreement3 Although that approach was, perhaps, influenced by the example of
Yugoslavia (in particular by the ugly aspects thereof which probably had a deterrent
effect), there is no reason to believe that the smooth transition from Soviet Empire into
the Commonwealth of Independent States in 1991 was in any significant way
influenced by the approach taken by the Western states.

In short, die policy pursued by the Western states with respect to the dissolution of
Yugoslavia and the Soviet Union did not contribute to solving any of the historical
problems in mat part of the world. The process of change took its own course and die
attempts to reverse or stop it were unsuccessful. The policy makers failed in many
questions posed in the process, including those concerning the recognition of new
states. For example, the EC Guidelines on Recognition of New States in Eastern
Europe and in die Soviet Union of 16 December 1991 contained a series of legal
requirements including the declaration by the new states aspiring for recognition that
they accept various international legal obligations. On die other hand, the guidelines,
and the pertinent practice of Western states disregarded one of die classical criteria for
recognition namely die criterion of effectiveness of the governments of the states
which were aspiring for recognition.

Roland Rich accurately describes the inconsistencies characterizing die process of
recognition. Although die EC and USA, togedrcr with other Western states reiterated,
in various ways, their reliance on traditional international legal criteria for recognition,
their policy of non-recognition of various states was far from being consistent
application of legal criteria. Thus Slovenia which has fulfilled all traditional criteria

represents probably the most important manifestation of that process. In that declaration all successor
states of the fonner Soviet Union agreed that the USSR ceased to exist.
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since July 1991 remained unrecognized by the EC until mid January 1992, and by the
USA until April 1992. Macedonia which also fulfilled these criteria, at least since the
end of 1991, has remained unrecognized for a much longer period due to a dispute over
its name; a dispute which carries a great deal of irrationality in conformity with the
history of the Balkans.

On the other hand, Bosnia and Herzegovina - which was unable to fulfil the
criterion of effectiveness - became recognized in April 1992 and was admitted to the
UN on 22 May 1992. However, it would be wrong to conclude that recognition and
admission of that state to the UN was necessarily a political mistake. The recognition
of Bosnia and Herzegovina was not only fair and just but also - paradoxically, in
accordance with state practice. In the case of Bosnia and Herzegovina it should have
been clear that the emerging state would need more than formal recognition, admission
to the UN and establishment of diplomatic relations. The Conference on Yugoslavia
could have been - but was not - used for the purpose of creating appropriate guarantees
for the independence of Bosnia and Herzegovina. This omission was probably due to
(a) divergent opinions among the major powers regarding the approach to the
Yugoslav crisis in general and (b) the lack of readiness to act by force, if necessary, to
protect the independence of Bosnia and Herzegovina and thus to give credibility to the
international support for Bosnia and Herzegovina's independence.

It is important to note that jurists did not make the mistakes which characterized
most of the political dealings with the dissolution of Yugoslavia. The Arbitration
Commission of the Conference on Yugoslavia (the 'Badinter Arbitration
Commission') rightly concluded in its Opinion No. 1 of 29 November 1991 that
Yugoslavia was in the process of dissolution, given the fact that its federal organs had
lost both representativity and effectiveness.4 The criterion of effectiveness was duly
recognized in this context On 4 July 1992 the Arbitration Commission concluded in
its Opinion No. 8 '... that the process of dissolution of the SFRY referred to in the
Opinion No. 1 of 29 November 1992 is now complete and that the SFRY no longer
exists'.5

The Arbitration Commission was accurate and consistent also in its opinions on the
recognition of successor states. It duly recognized that in the cases of Slovenia and
Macedonia all criteria were fulfilled and that in the cases of Croatia and Bosnia and
Herzegovina additional activities were necessary (respectively, provision for an
appropriate status of minorities and a referendum). Finally, in its Opinion No. 8 the
Commission also stated that '... - Serbia and Montenegro, as Republics with equal
standing in law have constituted a new state, the "Federal Republic of Yugoslavia",
and on 27 April adopted a new constitution'.6 Thus the Arbitration Commission
provided a comprehensive legal interpretation of the status of successor states to
former Yugoslavia.

4 Badinter Commiioon Opinion No. 1 is reprinted in 3 EJIL( 1992) 182.
5 See below tt 88.
6 See below tt 88 (rmphmrii added).
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The opinions of the Arbitration Commission were not legally binding and also did
not deal with all implications of the situation of the dissolution of a state and
emergence of successor states. The fact that the Arbitration Commission's opinion on
recognition of Macedonia was not heeded by political fora of the EC, and that no
serious action was taken to demonstrate that the Federal Republic of Yugoslavia
(Serbia and Montenegro) was a new state, illustrated the difficulties involved in the
political implementation of a legal opinion. Moreover, the fact that the Arbitration
Commission was not invited to propose measures necessary to uphold independence
of Bosnia and Herzegovina, a state with obvious shortcomings in the effectiveness of
its government, is an illustration of the incomprehensiveness of the political approach
which was taken. It might be argued that the Arbitration Commission should have
proposed such measures independently even though this was not specifically
requested. However, it remains doubtful whether such an activist approach would be
wise in a situation characterized by the overwhelming prevalence of political
considerations over application of legal criteria.

In short, the opinions of the Arbitration Commission of the Conference on
Yugoslavia were legally consistent and correct, notwithstanding their inconsistent
implementation and the silence of the Commission with regard to some questions
which were of obvious relevance. The latter shortcoming was caused by political
barriers and was not consequent from a decision of the Arbitration Commission itself.

On the other hand there are some questions which have not received a complete
legal opinion and which were relevant to both the Yugoslav and Soviet cases of
dissolution of states as discussed in Roland Rich's paper. The most important among
them is the twin question of the territorial integrity of successor states and the
protection of minorities on their respective territories.

The Arbitration Commission and the Conference on Yugoslavia have relied on the
principle of uti possidetis with respect to the frontiers among the former republics.
This was the first time that that principle was directly applied in Europe. The
Arbitration Commission referred in its Opinion No. 3 to the 1986 International Court
of Justice judgment in the dispute between Burkina Faso and Mali7 to argue in favour
of general applicability of the uti possidetis doctrine.8 The EC and the international
community have, in fact, relied on the same principle with respect to the successors of
the former Soviet Union.

Roland Rich rightly highlights the difficulties involved in the realization of that
approach, particularly in situations involving large minorities which are in some cases
regional majorities. He concluded that it would be difficult to limit the application of
that principle to a single geographic area (Europe) or to a type of nation with a
particular method of internal organization (federalism). While this is generally correct
it must also be recognized that both the Soviet Union and Yugoslavia were federations

7 Frontier Dispute (Burkina Faso/Mali), [1986] ICJ Rep. 3.
8 Rartintcr Commission Opinion No. 3 is reprinted in 3 EJ1L (1992) 184.
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in which federal organization relied heavily on the ethnic component Moreover, the
federal units - the Republics - were constitutionally defined as 'states' with both
defined borders and a considerable amount of constitutional power, which included
authority in the field of international relations.9 These were not purely formal features
but also had considerable political importance, both in terms of the duration of those
two federations and in the process of their dissolution. Therefore die dissolution of the
Soviet Union and Yugoslavia cannot be seen as a real precedent for the situations that
might arise in states with different types of history and another type of political
organization.

The question of die protection of minorities and, where possible and necessary, the
adjustment of frontiers, remains open. All political fora, including the EC, CSCE and.
the UN, along with the Arbitration Commission agreed to the principle that peaceful
change of frontiers, based on die agreement of states concerned, was permissible. It
seems that such a possibility would be more likely to be realized if die pertinent
international organization provided an appropriate institutional framework to facilitate
die process of agreement Moreover, it also seems that international institutional
support would be necessary to encourage and supervise die evolution of appropriate
minority protection regimes. Such institutional arrangements, some of which have
already been conceived within die framework of die CSCE would represent a
contemporary realization of the concept of peaceful change - a well known notion in
international law, and one that may facilitate future political change and rhinimi7f. its
impact on die international community.

The Constitution of the Socialist Federal Republic of Yugoslavia of 1974 defined the Republics as
'states' (Article 3) and stipulated (in Article 5) that the Republic's territories and boundaries cannot be
altered without their consent In the case of the Soviet Union it is noteworthy that Article 80 of the
1977 Constitution of the USSR provided for the Federal Republics the right to establish diplomatic
and consular relations with other states to conclude international treaties, and to participate in the work

i QTff HIH Tfltl ft^i.
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Annex 1:

Declaration on the 'Guidelines on the Recognition of New States in Eastern Europe
and in the Soviet Union' (16 December 1991)

In compliance with the European Council's request. Ministers have assessed developments in
Eastern Europe and the Soviet Union with a view to elaborating an approach regarding relations
with new states.

In this connection they have adopted die following guidelines on the formal recognition of
new states in Eastern Europe and in the Soviet Union:

The Community and its Member States confirm their attachment to the principles of the
Helsinki Final Act and the Charter of Paris, in particular the principle of self-determination.
They affirm their rnytiiKss to recognize, subject to the normal standards of international
practice and the political realities in each case, those new States which, following the historic
changes in the region, have constituted themselves on a democratic basis, have accepted the
appropriate international obligations and have committed themselves in good faith to a
peaceful process and to negotiations.
Therefore, they adopt a common position on the process of recognition of these new States,
which requires:
- respect for the provisions of the Charter of the United Nations and die commitments

subscribed to in the Final Act of Helsinki and in the Charter of Paris, especially with
regard to the rule of law, democracy and human rights

- guarantees for the rights of ethnic and national groups and minorities in accordance with
the commitments subscribed to in the framework of the CSCE

- respect for the inviolability of all frontiers which can only be changed by peaceful means
flno by common f̂f̂ efment

- acceptance of all relevant commitments with regard to disarmament and nuclear non-
proliferation as well as to security and regional stability

- ranimtTi^ttn«^l*ty»gTi-*TnetitjrK'lTHiing'Wia^
all questions concerning State succession and regional disputes.

The Community and its Member States will not recognize entities which are the result of
aggression. They would take account of the effects of recognition on neighbouring States.
The commitment to these principles opens the way to recognition by the Community and its
Member States and to the establishment of diplomatic relations. It could be laid down in
agreements.

4 EJ1L (1993) 72-91
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Annex 2:

Declaration on Yugoslavia
(Extraordinary EPC Ministerial Meeting, Brussels, 16 December 1991)

The European Community and its Member States discussed the situation in Yugoslavia in the light
of their Guidelines on the recognition of new states in Eastern Europe and in the Soviet Union.
They adopted a common position with regard to the recognition of Yugoslav Republics. In this
connection they concluded the following:

The Community and its Member States agree to recognize the independence of all the
Yugoslav Republics fulfilling all the conditions set out below. The implementation of this
decision win take place on 15 January 1992.
They are therefore inviting all Yugoslav Republics to state by 23 December whether
- they wish to be recognized as independent States
- they accept the commitments contained in the above-mentioned Guidelines
- they accept the provisions laid down in the draft Convention -especially those in Chapter

II on human rights and rights of national or ethnic groups - under consideration by the
Conference on Yugoslavia

- they continue to support
- the efforts of the Secretary General and the Security Council of the United Nations, and
- the continuation of the Conference on Yugoslavia.

The applications of those Republics which reply positively will be submitted through the
Chair of the Conference to the Arbitration Commission for advice before the implementation
date.
In the meantime, the Community and its Member States request the UN Secretary General and
the UN Security Council to continue their efforts to establish an effective cease-fire and
promote a peaceful and negotiated outcome to the conflict They continue to attach the
greatest importance to the early deployment of a UN peace-keeping force referred to in UN
Security Council Resolution 724.
The Community and its Member States also require a Yugoslav Republic to commit itself,
prior to recognition, to adopt constitutional and political guarantees ensuring that it has no
territorial claims towards a neighbouring Community State and that it will conduct no hostile
propaganda activities versus a neighbouring Community State, including the use of a
denomination which implies territorial claims.1

1 Opinions No. 1,2. and 3 are reproduced in 3 EJIL (1992) 182-185.
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Annex 3: Opinions No. 4-10 of the Arbitration Commission of the International
Conference on Yugoslavia

Opinion No. 4 on International Recognition of the Socialist Republic of Bosnia-
Herzegovina by the European Community and its Member States

In a letter dated 20 December 1991 to the President of the Council of the European Communities,
the Minister of Foreign Affairs of the Socialist Republic of Bosnia-Herzegovina asked the
Member States of the Community to recognize the Republic.

The Arbitration Commission proceeded to consider this application in accordance with the
Declaration on Yugoslavia and the Guidelines on the Recognition of New States in Eastern
Europe and in the Soviet Union adopted by the Council on 16 December 1991 and with the rules
of procedure adopted by the Arbitration Commission on 22 December.

For the purposes of its deliberations the Commission took note of the following materials
supplied by the Socialist Republic of Bosnia-Herzegovina (SRBH):
1. AnswentotheOjmmission'squestionnairesenttotheRepublicsconcernedon24December

1991;
2. Extractsfromtterekvantprovisioiisofthcl974QmstitutiOToftheSRBH.theconstitutional

amendments passed in 1990, the Constitution of the Socialist Federal Republic ofYugoslavia
and the draft Constitution currently being prepared;

3. The 'Memorandum' and 'Platform' of the Assembly of the SRBH, dated 14 October 1991;
4 Letter of 27 December 1991 from the President of the Presidency of the SRBH to Lord

Carrington, Chairman of the Conference on Yugoslavia, on the formation of an 'Assembly
of the Serbian People in Bosnia-Herzegovina';

5. The Decision of8 January 1992 by the Prime Ministerofthe SRBH, published in the Official
Journal, whereby the Government undertook to abide by the international agreements cited
in the Guidelines;

6. Answers, dated 8 January 1992, to the Commission's request for additional information on
3 January.

The Commission also had before ittwo letters, dated 22 December 1991 and9 January 1992, from
the President of the 'Assembly of the Serbian People in Bosnia-Herzegovina', copies of which
were sent to the Chairman of the Commission on the same dates.

Having regard to the information before it, and having heard the Rapporteur, the Arbitration
Commission delivers die following opinion:

1. By an instrument adopted separately by the Presidency and the Government of Bosnia-
Herzegovina on 20 December 1991 and published in the Official Journal of the Republic on 23
December these authorities accepted all the commitments indicated in the Declaration and the
Guidelines of 16 December 1991.

In that instrument the authorities in question emphasized that Bosnia-Herzegovina accepted
the draft Convention produced by the Hague Conference on 4 November 1991, notably the
provisions in Phqpfw II on human rights and the rights of national or ethnic groups.

By a Decision of 8 January 1992 the Government of the SRBH accepted and undertook to
apply the United Nations Charter, the Helsinki Final Act, the Charter of Paris, the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights and all
other international instruments guaranteeing human rights and freedoms and to abide by the
commitments previously entered into by the SFRY concerning disarmament and arms control.
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The current Constitution of the SRBH guarantees equal rights for 'the nations of Bosnia-
Herzegovina - Muslims, Serbs and Croats - and the members of the other nations and ethnic
groups living on its territory'.

The current Constitution of the SRBH guarantees respect for human rights, and the authorities
of Bosnia-Herzegovina have sent the Commission a list of the laws in force giving effect to those
principles; they also gave the Commission assurances that the new Constitution now being framed
would provide full guarantees for individual human rights and freedoms.

The authorities gave the Commission an assurance that the Republic of Bosnia-Herzegovina
had no territorial claims on neighbouring countries and was willing to guarantee their territorial
integrity.

They also reaffirmed their support for the peace efforts of the United Nations Secretary-
General and Security Council in Yugoslavia and their willingness to continue participating in the
Conference on Yugoslavia in a spirit of constructive cooperation.

2. The Commission also noted that on 24 October 1991 the Assembly of the SRBH adopted
a 'platform' on future arrangements for the Yugoslav Community. According to this document
the SRBH is prepared to become a member of a new Yugoslav Community on two conditions:

(i) the new Community must include Serbia and Croatia at least; and
(ii) a convention must be signed at the same time recognizing the sovereignty of the SRBH

within its present borders; the Presidency of the SRBH has informed the Commission
that this in no way affects its application for recognition of its sovereignty and
independence.

3. The Commission notes:

(a) that the declarations and undertakings above were given by the Presidency and die
Government of the Socialist Republic of Bosnia-Herzegovina, but thai die Serbian
members of the Presidency did not associate themselves with those declarations and
undertakings; and

(b) that under the Constitution of Bosnia-Herzegovina as amended by Amendment LXVII,
the citizens exercise their powers through a representative Assembly or by referendum.

In the eyes of the Presidency and the Government of the SRBH die legal basis for the application
for recognition is Amendment LX, added to the Constitution on 31 July 1990. This states that the
Republic of Bosnia-Herzegovina is a 'sovereign democratic State of equal citizens, comprising
the peoples of Bosnia-Herzegovina - Muslims, Serbs and Croats - and members of other peoples
and other nationalities living on its territory*. This statement is essentially the same as Article 1
of the 1974 Constitution and makes no significant change in the law.

Outside the institutional framework of the SRBH, on 10 November 1991 the 'Serbian people
of Bosnia-Herzegovina' voted in a plebiscite for a 'common Yugoslav State'. On 21 December
1991 an 'Assembly of the Serbian people of Bosnia-Herzegovina' passed a resolution calling for
the formation of a 'Serbian Republic of Bosnia-Herzegovina' in a federal Yugoslav State if the
Muslim and Croat communities of Bosnia-Herzegovina decided to 'change their attitude towards
Yugoslavia'. On 9 January 1992 this Assembly proclaimed the independence of a 'Serbian
Republic of Bosnia-Herzegovina'.
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