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Liability for Transboundary Environmental Damage
Towards a General Liability Regime?
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Since 1980, the International Law Commission (ILC) has been engaged in drafting acomprehensive
convention on liability for damage arising out of acts not prohibited by international law. During
its work, the ILC has increasingly focused on transboundary environmental damage. Thus, the
project may have considerable impact on the further development of this area of internationsl law.
This article analyzes the basic concepts of the project which have emerged so far. It assesses
t.bcpohucalfeasibihtyoftheprojeammehghtofdmcmtmxtmeofmmmomllawcommng
liability for environmental damage, given that a number of specific ultra-hazardous activities are
already regulated by multilateral liability regimes. It concludes that the international community
has increasingly accepted the obligation to regulate liability issues, which has improved the
chances for victims to mount succéssful claims. However, this does not mean that states were
prepared to compensate for transboundary environmental damage.

L The Specific Character of International Liability for Environmental Damage

The fundamental legal concept guiding relations between states is the sovereignty of states.
According to this principle, states are not restricted in the use of natural resources within their
territory as long as they do not interfere with the interests of other states enjoying the same right.
Hence, the principle of state sovereignty implies both the right of an independent exploitation of
existing natural resources and the right to inviolability of the national territory.! Therefore, if an
activity gives rise to transboundary environmental damage or risks of such damage, the rights of
the concerned states arising out of the same international legal norm are at stake.
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1 Both aspects are included in Principle 21 of the ‘Declaration of Principles’ adopted by the ‘UN
Conference on the Human Environment’ in 1972, see the Final Report of the Conference, UN Doc. A/
CONF .48/14/Rev.1, 11 ILM (1972) 1416.
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In order to solve this conflict, several concepts have been developed in international law.2 All
of them encounter serious difficulties when applied to specific cases. Frequeatly, they are not
appropriate for the resolution of disputes. Consequently, transboundary environmental damage
is rarely repaired. Even in these cases compensation is not made on the basis of the rules of general
international law, but instead finds its legal foundations in conventions stipulating detailed and
therefore applicable legal rules for specific risks. In other cases compensation is paid ex gratia,
i.e. without acknowledging an obligation to repair. In practice, responsibility for an internationally
wrongful act will be refused because it will be held that the damage had not been significant, and
that rules for fault or strict liability are not yet regarded as sufficiently precise at the international
level. This leads international legal scholars to occasionally distinguish between the ‘validity’ of
a norm of international law and its ‘effectiveness’.3 However, legal norms will only be apt to
influence political decisions if their authoritativeness is accepted by decision-makers, that is, if
they are effective. A further problem relates to the extent to which states can be held responsible
for damage resulting from activities of private parties. According to traditional international law,
states are normally not directly responsible for such activities unless it is established that they were
obliged to control dangerous activities within the scope of their sovereign control, and that they
failed to do s0.4

With continuing industrialization and increasing risks of transboundary environmental
damage, there is a growing need to establish specific rules that are precise enough to be applicable
and that are therefore apt to be ‘effective’. However, a derivation of these specific rules in the area
of transboundary environmental damage from the general law of state responsibility involves a
number of fundamental problems. According to the traditional concept of international law, the
notions of ‘responsibility’ and ‘fault’ are closely interrelated. The establishment of the breach of
2 primary norm of international law by the source state is the pre-condition for the right of the
affected state to be compensated for the damage suffered.S If such a breach can be established,
the source state will be obliged to repair the whole damage. If it cannot be established, it will not
be liable to repair any part of it

However, highly compiex industrial activities create risks which can be minimized but not
completely eliminated. The concept of state responsibility does not foresee any duty to compensate
for damage due to activities which are not prohibited by international law. Furthermore, according
to traditional international law, established legal wrongfulness of an activity having caused
transboundary harm entails the obligation to cease its operation. The source state cannot avoid this
consequence even if it is prepared to repair the damage which has occurred.6 In many cases,

2 Le. a general obligation of due diligence or the condition of significance of damage, see R. Pisillo-
Mazzeschi, ‘Due Diligence’ e responsabilitd internazionale degli Stati (1989); id., ‘Forms of
International Responsibility for Environmental Harm', in F. Francioni et al (ed.), International
Responsibility for Environmental Harm (1991) 15-25.

3 See A. Verdross, B. Simma, Universelles Vilkerrecht (3rd ed. 1984) 52-53.

4 See Kimminich, ‘Vdikerrechtliche Haftung filr das Handeln Privater im Bereich des intemationalen
Umweltschutzes’, 22 Archiv des Vlkerrechts (1984) 243-248.

5 ‘Primary rules’ establish the distinction between lawful and unlawful activities. Their violation entails
legal consequences which are specified in ‘secondary rules’. See Simma, ‘Grundfragen der Staaten-
verantwortlichkeit in der Arbeit der International Law Commission’, 24 Archiv des Volkerrechts
(1986) 362; see also Quentin-Baxter, 15t Report, YSILC (1980) paras. 20-25. Until 1987, the Reports
of the special rapporteurs of the ILC will be quoted referring to the Yearbooks of the International Law
Commissicn (Vol. II, Part 1 respectively). From 1988 onwards, references will be made to the UN
Document symboL

6 See Magraw, ‘Transboundary Harm: The International Law Commission’s Study of “International
Liability™, 80 AJIL (1986) 318. For a contrary view see Boyle, *State Responsibility and International
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however, states have a strong interest in promoting certain activities and in according them a status
of lawfulness, although these activities may entail transboundary risks. Therefore, such risks
cannot be sufficiently regulated even by a detailed codification of the law of state responsibility.?
On the contrary, establishing too close a link between fault and the obligation to compensate for
damage frequently does not result in an internationally accepted ban of a particular dangerous
activity, but rather in a refusal by the source state to compensate; since any acceptance of the duty
to repair damage would imply acknowledgement of a violation of international law and thus
endanger the future operation of the activity in question.

IL The Project of the International Law Commission

This dilemma, which cannot satisfactorily be solved within the traditional system of international
law, laid the foundation8 for the International Law Commission’s project on the codification and
progressive development of the rules of international liability for damage caused by activities not
prohibited by international law.9

A. Balancing Interests

The basic aim of Robert Quentin-Baxter, the first special rapporteur on the topic, was to retain as
much freedom as possible for states to exploit their resources, and at the same time to strengthen
the rights of possibly affected (neighbouring) states. 10 His concept was based on the expectation
that states would accept risk creating activities in other states more easily if a mutually acceptable
preventive and compensatory legal regime could be agreed upon. Therefore, the transfer of the
existing principle of balancing interests to the area of transboundary environmental risks below
the level of an undisputed breach of a rule of international law11 should be in the general interest
of both the source and the affected state, since it provides both sides with an opportunity for an
active formation of mutual relations.

The theoretical question of the lawfulness of an activity is necessarily rendered less important
once a state on whose territory and under whose control a risk creating activity is carried out
reaches a mutual agreement with affected (neighbouring) states upon the rights and obligations
in connection with that activity and the risks involved. Agreement had to include the duties of
prevention prior to and compensation after possible future damage. In this case, obligations of
prevention and liability for potential damage could be separated from an investigation of the
lawfulness of the harm creating activity and its operation, 12 since the rights and obligations of the
states involved were based on agreement, i.e. exclusively on primary rules of international law.
The necessity of first establishing a breach of a rule of international law would thus be avoided.
This approach removed the emphasis of the project away from identifying a clear dividing line

Liability for Injurious Consequences of Acts not Prohibited by Intenational Law: A Necessary

Distinction?’, 39 ICLQ (1990) 12-14.

See Quentin-Baxter, 2nd Report, YDILC (1981) para. 51.

See YOILC (Vol. I) (1970) 233, para. 83.

Far the close relationship of the ILC project with other attempts to develop international environmental

law see Quentin-Baxter, 1st Report, YOILC (1980) paras. 4-8. The project’s long-winded title

(‘International Liability for Injurious Consequences Arising out of Acts not Prohibited by International

Law’) indicates the initial conceptual confusion concerning the substantive content of the topic.

10 See Quentin-Baxter, 1st Report, YYILC (1980) paras. 26-31.

11 Beyond this threshold, the rules of state responsibility apply; see Quentin-Baxter, 2nd Report, YBILC
(1981) para. 10.

12 Seeibid., paras. 84-86.
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between the two projects of the ILC on international responsibility for wrongful acts and
internationa! liability for consequences of acts not prohibited by international law. Instead it
focused on solving the practical problem of assuring compensation for the victims of transboundary
eavironmental damage.13

In addition, it must be emphasized that a clear distinction between source and affected states
is only meaningful for a limited number of instances of transboundary environmental damage. In
many cases, the conflicting parties are feced with a more complex mutual relationship because
they pursue similar activities and are thus at the same time causing risks, injuries and suffering.
This is particularly true for activities: they cause risks and injuries and are at the same time victims
of similar risks and injuries. For instance, most European states operate nuclear power stations
and thus create risks, however small, 'of transboundary nuclear contamination. At the same time,
all of them are suffering similar risks of potential future damage created elsewhere. Here, the
solution of transboundary environmental problems cannot be limited to an improvement of
mechanisms for compensation. Instead, comprehensive regimes accommodating the interests of
all states concerned are needed. This requires co-operation with the aim of solving partial conflicts
within an overall balance of interests. From this point of view, codification of international law
in the field of liability for environmental damage is only one clement within a general regulation
which also comprises the elements of prevention and minimization of damage.

On the basis of these considerations, the first special rapporteur in his Schematic Outline of
the project!4 proposed a framework convention containing procedural guidelines for the
claboration of detailed regimes governing specific ¢ases. This framework convention should
primarily have a catlytic function for the adoption of a multitude of concrete bilateral or
multilateral agreements.15 In order to facilitate early negotiations between the states concerned,
this procedure should already apply to the planning stage of a dangerous activity. The Schematic
Outline therefore created a close link between the elements of safety, information and compensation
within a single regime (‘the continuum of prevention and reparation®)16 and thus enlarged the
scope of the project beyond the formal mandate given to the ILC.

In order to avoid the expected resistance of a multitude of states against rigid liability rules,
Quentin-Baxter’s concept deliberately did not include any compensatory automatism which
would have amounted to strict liability. The necessary consequence was a certain ‘negotiability®
of the obligation to repair damage in cases where the states concerned had not agreed on a specific
regime before damage occurred.

B. The Obligation to Repair

In 1985, the Argentine diplomat Julio Barboza succeeded Quentin-Baxter in the influential
function of the special rapporteur for the project. He had been critical of the widening of the scope
of the project and of the vague status of the obligation to compensate for damage.

Despite difficulties inherent in the integration of preventive and reparative elements in a
single instrument, he nevertheless declared his intention to basically maintain the now undisputed
integrative approach. |7 Whereas obligations of preventive action and of information are increasingly

13 See Dupuy, ‘Ressources naturelles partagées et ressources de I'humanité’, 34-56 Yearbook of the
Association of the Atenders and Alurmi of the Hague Academy of International Law (1984-86) 221.

14 Quentin-Baxter, 3rd Report, YBILC (1982) para. 53.

15  See Quentin-Baxter, 4th Report, YBILC (1983) para. 69.

16  Ibid., paras. 40 seq.

17  See Barboza, 2nd Report, YBILC (1986) paras. 6-8.
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accepted in international law, international liability rules exist on a much weaker basis. Linking
both aspects could thus unintentionally soften duties of prevention and information.18 Likewise,
making the duties of prevention and reparation compulsory threateas to introduce an implicit
trigger for the regulation of transboundary harm by the rules of state responsibility instead of those
of international liability.19 It has not yet been decided how the two areas will be linked.

For the present special rapporteur, the core of the project consisted initially in shifting the
economic burden of transnational environmental darnage to the source state which, after all,
gained profit from its risk creating activities. His early reports indicated that within the project he
intended to focus on the residual regime regulating the obligations to repair damage. The principle
of strict liability of the source state therefore had to be the starting point of any conceptualization
of the right of reparation on the part of the affected state; given that in the case of activities not
prohibited by international law the element of subjective or objective fault is lacking by
definition. 20 Starting from this principle, negotiations between states concerned could be directed
at a limitation of liability in particular cases on the basis of a balance of interests. This approach
meant that the development of a detailed and generally applicable regime on liability for
transboundary environmenta] damage became the centerpiece of the project.2! Since the intention
of the project would remain the encouragment of states to conclude agreements regulating specific
activities with transboundary implications, the general liability regime would fulfil a subsidiary
function. Activities governed by specific regimes were thus only indirectly affected by this shift
of emphasis. However, liability of the source state for activities not covered by specific regimes
would be considerably reinforced, although it would be to some degree negotiable.22

The question remained whether a liability regime putting high economic risks upon states
would eventually be accepted by these states. In 1990, the special rapporteur therefore proposed,
within a comprehensive set of draft articles, a new chapter which was intended to reinforce private
remedies for compensation of transboundary environmental harm.23 However, this step did not
mitigate the impact of the envisaged rigid obligation of state liability, but simply attempted to
assure a minimum degree of uniformity of private remedies.24 While so far the principle of
liability of the source state for transboundary environmental damage from activities carried out
by private parties had been considered as being widely acceptable, the majority of states
commenting on the project in the Sixth Committee now favoured placing primary liability on the

18  See Barboza, 4th Report, 1988 (A/CN.4/413) paras. 103-111. The conflict focuses on the lack of legal
consequences of a breach of the generally acknowledged obligations of prevention and information
according to the rules of this project.

19  See Horbach, “The Confusion about State Responsibility and International Liability’, 4 Leiden Journal
of International Law (1991) 72.

20  Sec O'Keefe, ‘Transboundary Pollution and the Strict Liability Issue, The Work of the International
Law Commission on the Topic of International Liability for Injuricus Consequences Arising Out of
Acts Not Prohibited by International Law*, 18 Denver Journal of International Law and Policy (1989/
90) 145 seq. This approach raised some criticism, see L Brownlie, System of the Law of Nations: State
Responsibility, Part 1 (1983) 49-50; J. Willisch, State Responsibility for Technological Damage in
Intemnational Law (1978) 293-296.

21  See ILC-Report, 1991 (A/46/10) para. 236.

22  Sec Arts. 9 and 21 of the proposed draft Articles, Barboza, 6th Repott, 1990 (A/CN.4/428) 44 and 48;
see also Barboza, 7th Report, 1991 (A/CN.4/437) para. 48.

23 See Barboza, 6th Report, 1990 (A/CN.4/428), draft Articles 28-33, and ILC-Report, 1990 (A/45/10)
paras. 520-524.

24 Sec Barboza, 6th Repott, 1990 (A/CN.4/428) para. 62.
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(pﬁvatc)opa'amrofmeﬁxkcruﬁ;?orhmmful activity. Only residual liability, if any, should
be placed on the authorizing state.

The special rapporteur and the majority of the Commission26 responded positively to this new
development. Although the detailed structure of the general regime on environmental liability is
not yet clearly visible, it may therefore be assumed that the focus of the project has shifted from
international liability (mitigated by private remedies) to private liability (possibly to be reinforced
by some residual liability of the authorizing state). The direction of this important turn of the IL.C-
pq-oject27 is largely in conformity with existing conventional liability regimes or those still under
preparation. - .

1. Environmental Liability Regimes in Multilateral Agreements

In the past three decades, states have concluded a number of conventions containing primary
liability rules with respect to some specific risk creating activities, especially in the areas of
international maritime, nuclear, and space law. In some cases, they accepted state liability. This
should however not lead to the conclusion that states were generally prepared to be held liable for
transnational environmental damage. On the contrary, an examination of the conventional
regimes reveals a more differentiated picture of existing state practice with far-reaching
consequences for the future development of the international law of eavironmental liability. For
a realistic analysis of the emergence and later application of liability rules it is indispensable to
take into account how these rules actually came into being, to explore which groups participated
in the law making process and to identify their regulatory interests. The following chapter will
analyze the extent to which it is possible to draw generalizations from the most important existing
conventional liability regimes, with a view to establishing a general regime.28

A. Liability for Maritime Transport of Oil: A Model for Transnational Environmental
Liability Regimes

With regard to its ecological, economic, and political goals, the regime of liability for damage
caused by maritime transpart of oil constitutes a mode! for modem environmental liability
agreements. Its emergence started in 1967, immediately after the accident of the oil carrier ‘Torrey
Canyon’ which had caused hitherto unprecedented damage in the English Channel. The accident
clearly demonstrated that risks relating to the transport of oil had considerably increased with the
operation of super tankers and the growth of maritime transport in general. All preventive
measures as well as the existing liability rules for meritime transport proved to be insufficient. The
British government faced important financial claims partly due to costs of clean-up measures and
partly due to the political necessity to take over the considerable losses which had occurred to
private persons and territorial authorities.29 It therefore asked the states represented in the Inter-
governmental Maritime Consultative Organization (IMCO) to draw consequences from the

25  See Barboza, 7th Report, 1991 (A/CN.4/437) para. 21.

26  See ILC-Report, 1991 (A/46/10) paras. 236-243.

27  See Erichsen, ‘Das Liability Projekt der ILC’, 51 Zeitschrift filr ausldndisches dffentliches Recht und
Valkerrechs (1991) 124-126.

28  Inthe framework of this article, this can only be dope to & limited extent. For an in-depth analysis see
T. Gehring, M. Jachtenfuchs, Haftung und Umwels. Interessenkonflikte im internationalen Weltraum-
, Atom- und Seerecht (1988).

29  Forthe actual costs see M. M’ Gonigle, M. Zacher, Pollution, Politics and International Law. Tankers
at Sea (1979) 146. .
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accident. The IMCO-Council reacted by proposing a list of 24 items for further consideration.30
Aside from measures in the field of technical safety of tankers, traffic rules, and the right of coastal
states to intervene in the case of events dangerous for the environment occurring on the High Seas,
it proposed, with an exclusively economic objective, to formnlate an improved liability regime.
Legal measures were intended to shift the costs of risks of environmental pollution linked to the
maritime transport of oil to those parties gaining profit from that activity.

The states represented within IMCO did not consider it necessary to develop the law of
international liability, for instance by putting new liability burdens on the flag state. Further, the
majority of states was not prepared to jointly shoulder the economic risk involved in the transport
of dangerous goods at sea. The representatives of Western states in particular stressed that states
should not be held liable for risks created by private industry for its own economic interest.3! For
this reason, states focused on & broadened civil liability. Accordingly, the core question became
how and to what extent the oil transporting industry could bear additional liability obligations and
whether liability should be extended to the oil processing industry, which also profited from
maritime transport of oil.

The industry concerned favoured a solution in the framework of existing private maritime
liability law. Contrary to shipping interests organized in the Comité maritime international, the
oil industry announced that it was ready to cooperate within certain limits. In 1968, major oil
companies adopted voluntarily a private liability regime,32 initially exclusively applicable to
their own tankers, but after a yearit already covered more than 90 per cent of the world tanker fleet.
The voluntary regime facilitated acceptance of the concept of a liability channelled toward the
ship owner and limited to an insurable amount.

A diplomatic conference meeting in 1969,33 which was held in order to adopt an international
convention incorporating the new rules into the body of international law, was characterized by
the conflict of two groups of states divided over the issues of the type and amount of liability. In
general, coastal states, being possible victims of pollution, opted for strict liability. The states with
their own tanker fleets promoted the principle of fault liability, however modified by a reversal
of the burden of proof. Thus, a polarity of interests emerged which seems to be typical for
negotiations on the allocation of the economic burden of environmental harm linked to an activity
that is itself widely considered beneficial. Whereas the majority of participating states was at the
same time dependent on the maritime transport of oil and, as coastal states, exposed to the
environmental risks involved in the activity, most delegations nevertheless clearly joined one of
the two camps.

In order to avoid a breakdown of negotiations, the model of an exclusive liability of the ship
owner was supplemented during the conference by the establishment of an international oil
pollution compensation fund thus providing an additional layer of liability and transferring part
of the economic burden to the oil processing industry. This made the initially strong resistance
against an introduction of the principle of strict liability almost disappear. Accordingly, the final
text of the convention34 provides for a limited liability of the shipowner without proof of fanlt.
The sharing of the economic burden by several branches of industry and the rather complicated

30  See ‘Conclusions of the Council on the Action to be Taken on the Problems Brought to Light by the
Loss of the “Torrey Canyon™, Inter-governmental Maritime Consultative Organization Doc. C/ES.III/

5 .

31  See *Oil Pollution of the Sea’, 9 Harvard International Law Journal (1969) 334-335.

32  Tanker Owners Voluntary Agreement Concerning Liability for Oil Pollution (hereafter referred to as
TOVALOP) 1968, 8 ILM (1969) 498.

33 Foradescription of the proceedings of the conference see Herber, ‘Das internationale (Jbereinkommen
tiber die Haftung fir Schiiden durch Olverschmutzung auf See’, 35 Rabels Zeitschrift fiir auslindisches
und internationales Privatrecht (1970) 230 seq.

34  International Convention on Civil Liability for Oil Pollution Damage, 1969, 9 ILM (1970) 45.
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establishment of an international fund seemed to be more acceptable to states than a subsidiary
liability of the controlling, i.e. flag state.

During the drafting process of the fund convention,35 a direct participation of states in the
financing of the fund was never seriously considered. By establishing a privately financed
voluntary compensation scheme36 during the preparatory phase of the fund, the oil processing
industry demonstrated its general agreement with the envisaged second layer of liability. The
international fund could thus be based on the rules of this private model.

Since the establishment of the oil liability regime of 1969/71, in no case have states, even on
a subsidiary basis, been prepared to take over inter-governmental liability obligations. This is not
surprising with regard to activities which are sufficiently profitable so as not to require a shift of
economic risks of costly environmental damage to the public. The capacity of the insurance
market has considerably enlarged during the past two decades. This, combined with the
availability of additional compensation from the international fund, should mean that liability for
oil pollution damage can be covered by the polluting industry alone.37

The basic principle of this combined regime38 which stipulates a strengthened liability to be
born exclusively by the profit gaining private industry, has been incorporated into the (draft) rules
of international regulations of liability for damage created by both maritime39 and inland
transport?0 of dangerous goods and into a convention which regulates oil drilling activities in the
North Sea area.4! All these regulations aim at an improvement of compensation for victims of
transnational environmental pollution, including states.

B. The Nuclear Liabflity Conventions

The regulatory goal of international law on liability for nuclear damage was completely different.
It was primarily conceived to relieve the nuclear supply industry of the incalculable risks posed
by high compensation claims. To achieve this goal, the nuclear liability conventions ‘channel’ the
duty to compensate exclusively to the operator of a nuclear installation. They thus exonerate all
other parties involved in the development of nuclear energy from any obligation to compensate

for nuclear damage.

35 International Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971, 11 ILM (1972) 284,

36 Contract Regarding an Interim Supplement to Tanker Liability for Oil Poltution (CRISTAL) 1971, 2
Journal of Maritime Law and Commerce (1970/71) 705.

37  Despite the considerably increased costs of oil pollution, the degree of coverage is a purely political
decision; see Smets, “The Oil Spill Risk: Econromic Assessment and Compensation Limit’, 14 Journal
of Maritime Law and Commerce (1983) 23 seq.

38  In 1984, the regime has been modified by two protocols; Protocol to the International Convention on

Civil Liability for Oil Pollution Darnage, in International Environmental Law, No. 969:88/A and
Protocol to the International Conveation on the Establishment of an Internstional Fund for Compensation
for Oil Pollution Damage, ibid., No. 971:94/A.
By the end of 1991, 47 states were parties to the combined regime. Additionally, 24 countries had
ratified only the oil liability convention. Beside these public international law treaties, TOVALOP and
CRISTAL, the private liability agreements of the oil transporting and the oil processing industries, still
continue to exist. .

39 Drnaft Convention on Liability and Compensation in Connexion with the Carriage of Noxious and
Hazardous Substances by Sea, 1984, 23 ILM (1984) 150.

40  Convention on Civil Liability for Damage Caused During Carmriage of Dangerous Goods by Road, Rail
and Iniand Navigation Vessels, 1989, United Nations Economic Commission for Europe Doc. ECE/
TRANS/84 (including explanatory report).

41  Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation
of Seabed Mineral Resources, 1976, 16 ILM (1977) 1451.
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