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Introduction

This is the ninth in the series of reports on developments in the field of EU international trade
law.! This report covers developments that occurred during the six-month period 1 July 1994
to 31 December 1994.

1. GATT/World Trade Organization

Ratification

The Uruguay Round agreements were duly ratified and entered into force on 1 January 1995
as scheduled. 2

In the United States the new Republican majority in Congress was able to force through
some ominous amendments to the US implementing legislation. Most important was the
agreement between Senator Dole and the US administration on possible withdrawal of the US
from the WTO.3 In short, the agreement foresees a WTO Dispute Settlement Review
Commission consisting of five federal appellate judges. The Commission will review WTO
dispute settlement reports to determine whether the panel exceeded its authority or acted
outside the scope of the agreement. If there are three affirmative determinations in any five-
year period, any member of each House may introduce a joint resolution to disapprove US
participation in the WTO - and if the resolution is enacted by Congress and signed by the
President, the United States would commence withdrawal from the WTO Agreement.

* . Akin, Gump, Strauss, Hauer, Feld & Dassesse, Brussels.

l The first report was published in 1/2 EJIL (1990) 337-364. The second report was published in 1
EJIL (1991) 166-199. The third report was published in 2 EJIL (1991) 146-176. The fourth report
was published in 3 EJIL (1992) 372-421. The fifth report was published in 4 EJIL (1993) 283-304.
The sixth report was published in 4 EJIL (1993) 588-606. The seventh report was published in 5
EJIL (1994) 285-311, and the eighth in 5 EJIL (1994) 572-599.

2 OJ (1994) L 336.

3 Textin 11 ITR (1994) at 1865.

6 EJIL (1995) 287-316
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In the EU, the Court of Justice had to pronounce on the division of responsibilities
between the EC and the Member States. The Court’s Opinion 1/94 was issued on 15
November 1994. The Court’s view that all trade in goods is an exclusive EC competence is
not surprising. The contentious issues were rather the trade in services (covered by the
GATS) and trade-related aspects of intellectual property (TRIPS).

As far as services are concerned, the Court recognized that services whereby neither the
deliverer nor the recipient of the service displaces himself, can be equated to trade in goods
and therefore fall under the exclusive competence of the Community. Other services,
however, do not fall under the scope of Article 113 of the EC Treaty and consequently GATS
is a mixed agreement to be ratified by the EC Member States as well.

The Court arrived at a similar conclusion for intellectual property rights. Thus TRIPS is
also a mixed agreement.

The Court’s Opinion will have many practical implications. The Institutions are currently
working on a code of conduct which must regulate the participation of the Member States in
WTO activities. A problem which was noted by the Court may arise in the context of WTO
dispute settlement: the EC may have to cross-retaliate in a dispute in which only one Member
State was involved, and vice versa.

On 22 December the Council of Ministers formally adopted the various measures
required for final EU approval of the results of the Uruguay Round negotiations. Alongside
the ratification of the Uruguay Round agreements, the Council also adopted the Uruguay
Round implementing legislation, which is discussed infra in sections 3 and 4.

Implementation

The new organization had quite a rough start: it took rather a long time for the WTO
Members to agree to a compromise on the composition of a number of WTO bodies. Only on
21 March 1995 was the deadlock on the person of the Director-General broken when the US
backed EU candidate Ruggiero. Mr Ruggiero was confirmed by the WTO Council two days
later.

New Trade Issues

Two topics acquired special interest in 1994. First, many politicians in the United States and
in some EC Member States consider the relation between social standards and trade to
become a major topic for debate within the WTO. Second, the relation between environment
and trade has acquired prominence and is also expected to dominate -much of the discussion
within the WTO in the coming years:

2. Accession and EEA

Austria, Finland and Sweden decided to join the EU as of 1 January 1995, whereas Norway
for the second time by referendum declined membership. As a result, only Norway and
Iceland — apart from the EU — remain as members of the EEA. At present there are no
concrete plans to adapt the EEA to this new situation.

Of course, the accession had some consequences for the external commercial relations of
the Community.
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First, apart from a few exceptions in the case of Finland,4 the new Member States
adopted the Community commercial defence instruments, customs law and Common
Customs Tariff in full without any transition period.5

Second, the institutional balance shifted slightly. As a result of the accessions, a qualified
majority in the Council and in the bodies subject to it requires now 626 out of 87 votes. The
votes are divided as follows:

Belgium ........cccuunee. O | AUSIIA.cciircrncniirerensiacannnes 4
Denmark .. 3 | Portugal ..o 5
Germany .......cccoeue.. 10 1 Italy cooeeceeeeceneeneecncannes 10 | Finland .................. -3
Greece......covcevvreriernnee 5 | Luxembourg......cc.ccoceuneee. 2 | Sweden 4
Spain......ccccoceeeeeenenen. 8 | Netherlands..................... 5 1 United Kingdom ......cooooonenvo... 10

It follows that in the case of qualified majority voting, a blocking minority constitutes 26
votes. For instance, two big Member States and two smaller ones may be sufficient to block a
proposal.

Sweden and Finland are likely to be more inclined to free trade. The balance in matters
concerning commercial defence thus tilted somewhat in favour of those Member States
critical of the EC’s use of commercial defence instruments.

3. Dumping
3.1 General Developments

A new basic anti-dumping Regulation was adopted.” The new Regulation follows the text of
the Uruguay Round Anti-Dumping agreement relatively closely. We discuss only the most
important changes.8

Normal Value

Compared with the former Regulation, Article 2(1) no longer considers discounts and rebates
a factor to determine the ‘price actually paid or payable’, but treats them as an adjustment to
ensure a fair comparison. This change is not necessarily an improvement; if it implies that
discounts and rebates will not always be deducted, the consequence would be that prices and
costs would no longer be compared at the ex-factory level.

Article 2(6) closely follows the provisions of the Agreement. There are, however, two
differences. First, the Regulation inverts paragraphs (i) and (ii) of Article 2(2)(2) of the
Uruguay Round Anti-Dumping Agreement. Second, the Regulation adds the words ‘in the
ordinary course of trade’ in Article 2(6)(ii), a limitation which does not appear in Article
2(2)(2)(i) of the Agreement. Community practice suggests that the Commission may use

4 For Finland a transitional regime exists for the basic customs tariff for some products (Article 99
and Annex XI of the Accession Treaty).

5 The accession treaty can be found in OJ (1994) C 241/9, and OJ (1995) L 1.

6 The figure of 62 was adopted by Article 8 of the Decision of the Council of the European Union of

1 January 1995 adjusting the instruments concerning the accession of new Member States to the

European Union, OJ (1995) L 1/1.

0J (1994) L 349/1.

For more detail see Vermulst and Waer, ‘The Post-Uruguay Round EC Anti-dumping Regulation:

After a Pitstop, Back in the Race’, 29 JWT (1995) 53.
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these words to justify sales below cost and to calculate the profit margin on that of profitable
sales only. If this is indeed correct, this may be contested in the WTO.

Level of Trade

The changes in the level of trade issue are probably more important. Article 2(10)(d) now
provides that:

[a]n adjustment for differences in level of trade, including any differences which may
arise in OEM (Original Equipment Manufacturer) sales, shall be granted where, in
relation to the distribution chain in both markets, it is shown that the export price,
including a constructed export price, is at a different level of trade to the normal value
and the difference has affected price comparability which is demonstrated by consistent
and distinct differences in functions and prices of the seller for the different levels of
trade in the domestic market of the exporting country. The amount of the adjustment shall
be based on the market value of the difference.

The text of the Regulation poses a problem in the case where a foreign producer only sells
through related distributors in his home market to end-users or dealers, and to distributors in
the EC. It would seem that it will then be virtually impossible to prove the existence and
amount of the level of trade difference.

A further notable point regarding the level of trade issue is Article 2(4) of the Uruguay
Round Anti-Dumping Agreement, which obliges the EC authorities to

indicate to the parties in question what information is necessary to ensure a fair
comparison [and not to] impose an unreasonable burden of proof on those parties.

The new Regulation did not adopt this provision. EC practice concerning the burden of proof
issue has been controversial in the past, and it appears that this will not be different under the
new Regulation.

Injury: Cumulation

Most notable is Article 3(4) of the Regulation. This provision, which closely follows Article

3(3) of the Uruguay Round Anti-Dumping Agreement, provides that where imports of a

product from more than one country are simultaneously subject to anti-dumping

investigations, the effects of such imports shall be cumulatively assessed only if it is
determined that:

(a) the margin of dumping established in relation to the imports from each country is more
than de minimis as defined in Article 9(3) and that the volume of imports from each
country is not negligible;

(b) a cumulative assessment of the effects of the imports is appropriate in light of the
conditions of competition between imported products and the conditions of competition
between the imported products and the like Community product.

Procedure: De minimis Volume

Article 5(7) provides that a complaint shall be rejected where there is insufficient evidence of
dumping or injury and that proceedings shall not be initiated against countries whose imports
represent a market share of below 1%, unless such countries collectively account for 3%, or
more, of Community consumption.
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The Commission thus applies a market share test instead of an import test. While this
seems like a positive development, it may prove more difficult to administer (reliable market
share data are often more difficult to obtain without the help of the EC industry).

Anti-absorption

The former Article 13(11) was changed in three respects:

— before anti-absorption duties are imposed, the dumping margins must be re-calculated,

- changes in the normal values will be taken into account where evidence of such changes is
produced by the exporter; and

- anti-dumping duties will not be treated as a cost where export prices are constructed when
conclusive evidence is provided that the duty is duly reflected in resale prices and the
subsequent selling prices in }he Community.

Refunds

The refund procedure under the former Regulation was cumbersome. Partly as a result of the
Uruguay Round Anti-Dumping Agreement, and partly as a result of criticisms levelled
against the old procedure, the relevant provisions have been thoroughly revised.

A practical and welcome improvement is the extension of the deadline for the application
for a refund to six months (formerly three months) from the date on which the amount of
definitive duties to be levied was duly determined by the authorities or of the date on which a
decision was made definitively to collect the amounts secured by way of provisional duty
(normally the date of customs clearance).

Second, Article 11 of the Regulation now stipulates that refunds shall normally take place
within twelve months, and at most within eighteen months after the application was filed.
From a practical perspective the provision that EC authorities should normally pay the
authorized refund within ninety days is also welcome.

Finally, if the Commission decides to construct the export price it may not deduct the
amount of anti-dumping duties paid when conclusive evidence is provided that the duty is
duly reflected in resale prices and the subsequent selling prices in the Community.

Sampling

Article 17 of the Regulation gives fairly detailed rules on sampling. The Commission has the
final say in the selection of parties, types of products or transactions. However, preference
shall be given to choosing a sample in consultation with, and with the consent of, the parties
concerned, provided such parties make themselves known and make sufficient information
available, within three weeks of initiation, to enable a representative sample to be chosen.

Anti-circumvention

The EC’s anti-circumvention clause is a modified version of the relevant provision in the
Dunkel text. Under the Regulation’s Article 13, anti-dumping duties imposed under the
Regulation may be extended to apply to imports from third countries of like products, or parts
thereof, when circumvention of the measures in force is taking place.

It seems that Article 13(1) will be an independent basis to apply anti-dumping duties in
cases of simple circumvention. The application of this Article will then in practice largely
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depend on what is understood to be ‘sufficient due case or economic justification’ for certain
processes and works.
Article 13(2) introduces a iuris and de iure presumption of circumvention if:

[a]n assembly operation in the Community or a third country:

(i) [...] started or substantially increased since, or just prior to, the initiation of the
anti-dumping investigation and the parts concerned are from the country subject to
measures; and

(ii) the parts constitute 60% or more of the total value of the parts of the assembled
product, except that in no case shall circumvention.be considered to be taking
place where the value added to the parts brought in, during the assembly or
completion operation, is greater than 25% of the manufacturing cost; and

(iii) the remedial effects of the duty are being undermined, in terms of the prices and/or
quantities of the assembled like product and there is evidence of dumping in
relation to the normal values previously established for the like or similar products.

The 70% value of parts test in the Dunkel draft was replaced by a 60% test. Further, the ex-
factory cost9 of the Dunkel draft was replaced by the manufacturing cost. The difference
between the two are the selling, general and administrative expenses incurred in the factory.

Anti-circumvention was a hotly contested issue during the Uruguay Round negotiations.
For this reason the Uruguay Round Anti-Dumping Agreement does not contain any provision
on it. However, the Uruguay Round Final Act contains a Decision on Anti-Dumping, which
states inter alia that:

while the problem of circumvention of anti-dumping duty measures formed part of the
negotiations which preceded the Agreement on Implementation of Article VI of GATT
1994, negotiators were unable to agree on a specific text.

For these reasons the Ministers decided ‘to refer this matter to the Committee on Anti-
Dumping Practices established under that Agreement for resolution’. The Decision is an
interpretive statement connected to the Uruguay Round package. It is therefore questionable
whether its literal meaning allows for a right of WTO Members to take unilateral measures in
this field. The EC’s provision is all the more piquant, as previous EC anti-circumvention
legislation has been struck down by a GATT pane].10

Suspension of Anti-dumping Measures

Article 14(4) — in short — provides that, in the Community interest, protective measures may
be suspended for a period of nine months by Commission decision. The suspension may be
extended for a period of maximally one year if the Council so decides, by simple majority, on
a proposal from the Commission.

The Registration Procedure

The registration procedure is a new element in EC anti-dumping law. Article 14(5) provides
that the Commission may, after consultation of the Anti-Dumping Committee, direct the
customns authorities to take the appropriate steps to register imports, so that measures may

9 The Dunkel draft therefore exciuded profit.
10 Imports of Parts and Components, 37 BISD (1991) at 132.
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" subsequently be applied against these imports from the date of such registration. Imports may
be made subject to such registration following a request from the Community industry which
contains sufficient evidence to justify such action. Imports may not be made subject to
registration for a period exceeding nine months.

The registration procedure essentially allows the Community to apply duties retro-
actively in the following five situations: ‘massive dumping’, violation of or withdrawal from
undertakings, newcomer review, anti-absorption involving re-examination of normal values,
and circumvention.

Amendment to the Basic Anti-dumping Regulation

The Council further adopted a Regulation amending the new basic anti-dumping
Regulation. | ! The new text makes it clear that on-going investigations are still covered by the
old law instead of the new Regulation.

3.2 Administrative Determinations

Tapered roller bearings from Japan, OJ (1994) C 181/7 (initiation)

Following a complaint by the Federation of European Bearing Manufacturers’ Associations
the Commission initiated an anti-dumping proceeding against alleged dumping of tapered
roller bearings including cone and tapered roller assemblies (“TRBs’).

Furazolidone from China, OJ (1994) L 174/4 (provisional)

This case was the result of a complaint lodged by the sole Community producer Orphahell
BV, a Dutch company representing the total community production of the product concerned.
The basis for normal value was constructed normal value following a finding by the
Commission that the surrogate Indian producer had domestically sold at a loss during the
investigation period. The result was a dumping margin of 93%. As the injury margin was
70.6%, the duty was set by reference to the injury margin of 70.6%.

Monosodium glutamate from Indonesia, Korea, Taiwan, Thailand, OJ (1994) C 187/13
(initiation of review)

This review request came from the EC producer which is alleging increased dumping and
increased injury.

Refined antimony trioxide from China, OJ (1994) L 176/41 (termination)

The surrogate country used was the United States. The surrogate company was Anzon Inc. of
Philadelphia, which happened to be a wholly owned subsidiary of Cookson UK, one of the
EC complainants. The dumping margin found was 43.2%. Nevertheless, the case was
terminated on the basis of no injury. Although the Community industry had suffered from
smaller production and capacity utilization, as well as declining sales, prices, market share
and employment, the Commission found that the cooperating Community producers had
achieved relatively high profits. The Community industry had therefore not suffered material

injury.
It OJ(1995)L 4172,
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Hematite pig-iron from Brazil, Poland, Russia and Ukraine, OJ (1994) L 182/37 (definitive)

The Commission essentially confirmed its findings and imposed definitive measures
accordingly. Polish producers offered an undertaking but this was rejected on grounds of
equality of treatment and on the basis of the fact that the measures proposed, i.e. a variable
duty, would effectively have the same effect as a minimum price undertaking.

Calcium metal from China and Russia, OJ (1994) L 184/15 (extension)

The provisional anti-dumping duty was extended for an additional period of two months.

Furfuraldehyde from China, OJ (1994) L 186/11 (provisional)

The case was initiated pursuant to a complaint lodged by Furfural Espafiol, the only producer
of furfuraldehyde in the Community. The surrogate country was Argentina. The dumping
margin found by the Commission was 62.6%. The injury margin was not provided in the
Regulation. However, the Regulation does contain a statement clarifying that the average CIF
price of Chinese exports would have to be increased by about a half in order to allow the
Community producer to sell at profitable prices. The Commission imposed a duty of ECU
352 per tonne.

DRAMSs from Japan, OJ (1994) C 206/4 (notice of impending expiry)

The Commission gave notice that the anti-dumping measures imposed with respect to
DRAMs from Japan are about to expire.

Cotton yarn from Brazil and Turkey, OJ (1994) L 191/3 (amendment)

This was a newcomer review requested by three Turkish companies. On the normal value
side, the Commission used constructed normal value; on the export side, the Commission
used the price payable to the exporters concerned for the product in question by independent
imports in the EC. It would seem, although it is not clear from the Regulation, that the
Turkish exporters had not actually exported yet and that therefore the Commission used
contractual prices agreed upon between the exporters and the importers. Dumping margins
found varied between 5.3% and 5.2%. The Regulation was amended accordingly.

Polyester yarn from Indonesia, India and Thailand, OJ (1994) C 209/2 (initiation)

This case involves polyester textured filament yarn (PTY). It followed in the footsteps of a
sunset review that is going on with respect to Taiwan and Turkey. However, contrary to the
sunset review, this case involves only PTY and not POY.

Polyester staple fibre from Belarus, OJ (1994) C 212/5 (initiation)
Advertising matches from Japan, OJ (1994) C 214/9 (initiation)

Porassium permanganate from the former Czechoslovakia, OJ (1994) C 227/5 (notice of
impending expiry)
Urea from Romania and the former Yugoslavia, OJ (1994) C 239/3 (notice of expiry)
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3.5" microdisks from Hong Kong and Korea, OJ (1994) L 236/2 (definitive)

The dumping margins found were as follows:

Hong Kong:
Jackin Magnetic Company Ltd. 72%
Plantron (HK) Ltd. 6.6%
Technosource Industrial Ltd. 13.3%
Korea:
SKC 8.1%

The Commission found that there had been a low level of cooperation on the part of the Hong
Kong producers and therefore considered it necessary to impose a residual duty on Hong
Kong at the relatively high level of 27.4%. The definitive duties imposed corresponded to the
dumping margins found.

3.5” microdisks from Malaysia, Mexico and the USA, OJ (1994) C 246/4 (initiation)

This new proceeding followed in the footsteps of two prior proceedings aimed at Japan,
Taiwan and China, and Hong Kong and Korea respectively. The product description is the
same as in the previous cases.

Certain waich movements from Malaysia and Thailand, OJ (1994) L 236/1 (extension)
Ferro-silicon from Brazil, OJ (1994) L 240/28 (amendment)

This amendment followed a request by the Brazilian company Rima Electrometalurgia S.A. It
may be remembered that in 1991 the Council had imposed a definitive anti-dumping duty of
12.2% on Rima. Rima had gone to the European Court of Justice, which on 7 December 1993
declared Article 13 of the relevant EC Regulation void. In 1992, however, the Commission
had already initiated a review of the old Regulation which had led, in 1993, to an amended
anti-dumping duty of 20.5% for Rima. Bizarrely, this review was published two days after
the Judgment of the Court. Rima then requested that this amended duty be repealed pursuant
to Article 176 of the EC Treaty, which requires an institution whose act has been declared
void by the Court to take the necessary measures to comply with the Judgment of the Court.
The Commission examined the implications of the Judgment for the presently applicable duty
and established that the situation of Rima had not changed in any relevant manner from that
prevailing at the time of the first reviews and which led the Court to declare that the duty on
Rima should be annulled. As a consequence of the annulment of the duty, Rima was not

subject to any anti-dumping duty at the time the review was opened.

The Council was of the opinion that under these circumstances, Rima should not be
subject to any duty higher than the one imposed before the first review as, given that it did
not export to the Community during the investigation period for the second review, it had no
reason to believe that circumstances concerning Rima had changed during the second review.
The anti-dumping duty of 20.5% imposed on Rima was therefore repealed with effect from
the date that the Regulation entered into force.

Video tapes in cassettes from Hong Kong and Korea, OJ (1994) C 260/10 (initiation of

review)

The case concerns the initiation of a sunset review.
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