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Controversy reigns over the Security Council. Was the Council entitled to authorize
a United States-led coalition to make war on its behalf to oust Iraq from Kuwait, or
to re-establish the Aristide Government in Haiti?1 Could it impose a peace
arrangement, including a liability regime, on Iraq and to strengthen it by an
economic blockade, originally set up for another purpose?2 Was the Council acting
within its competence as it prevented Bosnia-Herzegovina from exercising its
'inherent right of self-defence' by an arms embargo directed at the aggressor and the
object of aggression alike, or when it short-circuited the International Court of
Justice by demanding the extradition of two Libyan citizens over rights accorded to
Libya by an international treaty?3

Such questions have aroused the anxiety of international lawyers. But there are
other questions, too. Is Ihe Council entitled to intervene in the government or
misgovernment of States as soon as political agreement has been attained between
its principal members that the matter raises a 'threat to international peace and
security' under Article 39 of the Charter? This seems suggested by its enforcement
action to counter Southern Rhodesia's illegal declaration of independence in 1965
and its reaction to South Africa's policy of apartheid since 1977.4 Yet, white
oppression of a black majority remained a special case - until the Council

* University of Helsinki.
1 SC Res. 678 of 29 November 1990; SC Res. 940 of 31 July 1994.
2 SC Res. 687 of 3 April 1991.
3 For the arms embargo, cf. SC Res. 713 of 25 September 1991 and the analysis e.g. in Petrovic,

Condorelli, 'L'ONU et la crise Yugoslave', XXXVUI AFDl (1992) 35-6 and on the Libyan
situationcf.SC Res. 748 of 31 March 1992 and Lockerbie (Libya v. USA) case, ICJ Reports (1992)
114-127.

4 SC Res. 232 of 16 December 1966 (Southern Rhodesia); SC Res. 418 of 4 November 1977 (South
Africa).
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intervened in the civil wars devastating Liberia, Somalia, Angola and Rwanda5and
to remove Haiti's military leadership.6 Clearly, internal crises may create a danger
of escalation and thereby implicate international security. But was the Council not
stretching it a bit when it declared, at a euphoric moment, that problems of an
ecological, social or economic kind may also concern the maintenance of
international peace and security?7 Was it in fact making a carte blanche declaration
of the limitlessness of its powers?

That the Council frequently makes declarations about the lawfulness of State
action may seem a relatively innocent incursion into a judicial function (in spite of
the absence of a due process clause from the Council's [provisional] rules of
procedure).8 The setting up of two ad hoc war crimes tribunals to issue binding
judgments seems already precariously close to international legislation.9 Is the
Council both a Court and a Parliament? What about its propensity to look away
from flagrant breaches of the peace, or officially induced massacres, when its key
members fail to agree on an appropriate reaction?10 What is the Council's
responsibility? Is it in the position of the Hobbesian sovereign, for whom 'there can
happen no breach of Covenant' between himself and his subjects because there is no
such Covenant at all. Is it true of the Security Council, that:

... because the End of this Institution is the Peace and Defence of.. . all; and whosoever
has the Right to the End, has the Right to the Means, it belongeth of Right [to him] to be
Judge both of the meanes [sic] of Peace and Defence; and also of the hindrances, and
disturbances of the same; and to do whatsoever he shall think necessary to be done, both
before hand, for the preserving of Peace and Security, by prevention of Discord at home
and Hostility from abroad ; and, when Peace and Security are lost, for the recovery of the
same. 1'

5 E.g. SC Res. 788 of 19 November 1992 (Liberia); SC Res. 794 of 3 December 1992 (Somalia); SC
Res. 864 of IS September 1993 (Angola) and SC Res. 929 of 22 June 1994 (Rwanda).

6 Cf. SC Res. 841 of 16 June 1993, SC Res. 875 of 16 October 1993; SC Res. 940 of 31 July 1994,
SC Res. 944 of 29 September 1994 and SC Res. 948 of 15 October 1994.

7 The full text of the relevant part of the statement issued from the Security Council 'Summit
Meeting' reads: 'The absence of war and military conflicts amongst States does not in itself ensure
international peace and security. The non-military sources of instability in the economic, social,
humanitarian and ecological fields have become threats to international peace and security'. UN
Doc. S/23500 (31 January 1992).

8 Cf. generally Higgins, "The Place of International Law in the Settlement of Disputes by the
Security Council', 64 AJIL (1970) 1-18. But see also the criticism by Graefrath of the Council's
'summary court procedure' in relation to the Libyan sanctions in 'Leave to the Court what
Belongs to the Court', 4 EJIL (1993) 192 et seq. Also Higgins has later taken a more critical view,
labelling the Council's decisions on the Iraqi liability regime as 'extremely unusual' and 'very,
very different from anything we have expected of the Security Council before', in Problems &
Process. International Law and How We Use It (1994) 183, 184. On this same point, cf. also
Zedalis, 'Gulf War Compensation Standard: Concerns under the Charter', XXVI RBDI (1994)
333-350.

9 SC Res. 827 of 25 May 1993; SC Res. 955 of 8 November 1994.
10 For a discussion of the Iran-Iraq war (1980-1988) from this perspective, cf. O. Russbach, ONU

contre ONU. Le droit international confisqui (1994) 141-166.
11 Thomas Hobbes, Leviathan (1651) Part II, Ch. 18.6 (Penguin 1982, ed. & Intr. by C.B.

Macpherson) at 232-3.
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The controversy relates to the Security Council's place in the UN and in the world.
Given the Council's composition and working methods, its monopolization of UN
resources and the public attention focused on the Council is problematic. The
dominant role of the permanent five, the secrecy of the Council's procedures, the
lack of a clearly delimited competence and the absence of what might be called a
legal culture within the Council hardly justify enthusiasm about its increased role in
world affairs.

International lawyers have responded by seeking out normative limits to Council
authority from an interpretation of Articles 1, 2, 24(1) and 39 of the Charter, laying
down the purposes and principles of the Organization and the formal competence of
the Council plus creating a link between them.12 But the principles and purposes of
the Charter are many, ambiguous and conflicting. The relationship between
domestic jurisdiction in Article 2(7) and human rights under Articles 1(2), 1(3) and
55-56, for example, can only be determined by successive acts of application by UN
political organs in accordance with the political logic of the moment. ̂  The
purposes and principles are no less indeterminate than the concept of a threat to
peace. Textual constraint is practically non-existent. Inasmuch as each organ is the
judge of its own competence, procedural constraint seems scarcely more significant.

For this reason, many have taken the 'realist' position that the relevant issue is
conclusively settled through an analysis of the politically possible: if the Council -
or the permanent five - can agree, then there is little more to say. The lawfulness of
their agreement under some - always contested - standard is even at best of only
academic interest. As such a standard cannot be successfully invoked against the
Council, relying on it in practical politics (in contradistinction to learned articles)
would encapsulate a discredited idealism. For better or for worse, what the Council
says is the law.14

From the lawyer's perspective the realist response clearly misses the point.
Authority is a normative and not a factual category. Power is distinct from
authority: a gunman's orders do not turn into law merely because there happens to
be no police around.15 A nagging doubt remains, however. If the lawyers
themselves are divided (and this 'internal' objection is intended to respond to their
Erkenntnisinteresse) and the permanent members of the Council are always able to

12 Cf. Bedjaoui, diss. op., Lockerbie case, ICJ Reports (1992) 155-156 (paras. 25-26); Weeramantry,
diss. op. ibid, at 170-175 and of the large commentary on the Lockerbie case e.g. Chappez,
'Questions d'interpretation et d' application de la Convention de Montreal du 1971 resultant de
l'incident aerien de Lockerbie", XXXVm AFDI (1992) 477-479 and Greafrath, supra note 8, at
186-187. See also generally O. Schacter, International Law in Theory and Practice (1991) 399-
400 plus the various essays in Recueil des Cours, Colloque: Le developpement du role du Conseil
de security (1992).

13 M. Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument (1989)
212-220. For a recent discussion, Cf. Bailey, 'Intervention. Article 2.7 versus articles 55-56', XII
International Relations (1994) 1-10.

14 Pellet, 'Conclusions', in B. Stern (ed.), Les aspects juridiques de la crise et de la guerre du Golfe
(1991)490.

15 H.L.A. Hart, The Concept of Law (1962) 19-20,54-60.
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marshal prestigious names to buttress their reading of the relevant principles, how
long is it useful - or possible - to resist?

The impasse of the 'realist' and the lawyer follows from their perspectives
inevitably remaining within the controversy they seek to resolve. The competence
of the UN relates to questions of order (power) and of justice (authority) but cannot
be reduced to either one. The Organization is neither simply a policeman nor a
Temple of Justice - though in its individual actions it tends to show itself as one or
the other. In this paper I shall propose a 'dialectical' view on its competences that
seeks to accommodate concerns of power and of authority and to provide a foothold
for reformed institutional policy.

n
The two great problems for international thought have related, in their most abstract
formulation, to the conditions of order and the possibility of justice among States.16

The problem of order is about how to establish and maintain effective authority
among States that recognize no secular superior or common values - in conditions
of 'anarchy' as political theorists like to put it.17 This seems, at first glance, to be a
purely causal-technical problem and has been so treated by much 'realist' political
theory from Machiavelli and Hobbes onwards: power and its derivatives - fear and
force — become the conditions sine qua non for its resolution.

The problem of justice has to do with the relationship of order with normative
standards. Such standards are sometimes classified as political, sometimes legal, and
people disagree about such (and other) classifications.18 But the point is that they
are external to the fact of power and claim to provide a measure for its acceptability
and, at least implicitly, a programme for transformation. So described, justice is a
purely normative phenomenon, by definition independent from the factual world for
which it provides an evaluation.

The contrast (or indeed tension) between solutions to the two problems
structures international thought and is present in the controversy about the Security
Council. Hard approaches stressing the primacy of the order-problem (the Council's
capacity to police its commands) conflict with soft approaches emphasizing the
foundational character of justice (the need to assess the sanctity of its commands in
the Temple of Justice). Though labels such as 'realism' and 'idealism' seem both
tendentious and old-fashioned, the fact remains that as a matter of psychological

16 These are problems that take the existence of a states-society for granted and seek reform within it.
For cosmopolitan movements that hope to replace States with other political subjects (such as
'mankind'), the problems look different

17 Cf. e.g. S. Hoffmann, 'Is there an International Order?', in Janus and Minerva. Essays in the
Theory and Practice of International Politics (1987) 85.

18 One classification is by T.M. Franck for whom justice, legitimacy and legality provide three
related but separate standards from which to appreciate the functioning of international
institutions. Cf. his The Power of Legitimacy Among States (1990).
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orientation or literary genre, 'policing' approaches conflict with 'Temple' ones in
any discussion of international issues - including the competence of UN bodies.

This persistence of the dichotomy may seem surprising inasmuch as it has long
been clear that the two problems cannot be treated in abstraction from each other.
Machiavelli conceded it to be an indispensable condition of an effective order that it
enjoy what sociologists (shunning directly normative statements) nowadays call
legitimacy. An illegitimate order is an unstable order. This argument is internal. It
pays no regard to the pedigree of legitimacy: a 'feeling' of legitimacy induced by
ignorance or manipulation is as good in supporting existing order as legitimacy
based on critical reflection. In a corresponding manner, the complete absence of
social institutions makes it impossible to realize standards of justice. Among people
and States — unlike among angels - institutions are needed to undertake the
distributive and retributive tasks that justice calls for. This argument, too, is
internal: it looks at social institutions from the perspective of an anterior conception
of justice.

Sophisticated contemporary legal and political theory concedes the
interdependence of the problems of order and justice. The modern policy-maker or
lawyer is neither a (pure) Hobbesian realist nor a (pure) Rousseauian Utopian.19

Today, everybody is a suave (Grotian) eclectic.20 We readily recognize that a
single-minded pursuit of order will create self-destructive politics. The Nazi order
may have been optimally effective; but this could only be so at the cost of the
tremendous injustice of its institutions which finally accounted for its breakdown. A
single-minded pursuit of justice in secular conditions, failing to pay regard to the
effectiveness of (existing or proposed) institutions degenerates into Utopian politics
that will sooner or later lead to anarchy or dictatorship.

However, such eclecticism works from within the dichotomy between 'police'
and 'Temple'. The relationship between order and justice is conceptualized as
internal to the chosen approach, or instrumental: justice as a means to uphold order,
order as a means to realize justice. It fails to pay regard to the external relationship
between the two, the extent to which both are constitutive of each other.

The very need for and definition of order are normative statements in their own
right: conceptualizing 'order' in terms of stability, peace, or the 'securing of the
elementary needs of the relevant group'21 creates an axiological system with a
normative premise. So does the definition of the basic units (States, say) or the basic
concepts describing their relations (sovereignty, say). The causal-technical world of

19 As Martin Wight famously argued, the correct division is into three: those who stress the
predominance of the facts of State power (realists), those who reject the state-centred model and
emphasize the foundational character of a human community (revolutionaries) and the
'rationalists' or 'Grotians' trying to work out diplomatic and economic structures to bind States
into a coordinative society. Cf. M. Wight, International Theory: The Three Traditions (1991). Cf.
also Yost, 'Political Philosophy and the Theory of International Relations', 70 International
Affairs (1994) 263-290.

20 Cf. also the discussion in Koskenniemi, supra note 13, at 2-8, 131-191.
21 H. Bull, The Anarchical Society: A Study of Order in World Politics (1977).
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power emerges from a normative description.22 But conversely, in the absence of
natural justice (or at least of our capacity to know it), social norms emerge from the
activity of social institutions. Customs, kings and parliaments make laws. Though
these laws are sometimes unjust, and we recognize them as such, as Max Weber
well knew, in a general sense our ideas about right and wrong emerge from the
factual a priori that is constituted by our existing social (economic, cultural,
religious, etc.) institutions.

The failure of modern internationalism to grasp the external dependence
between order and justice means that its proposed reforms have normally been tilted
in favour of solving one or the other problem23 - while of course stressing the need
to take account of its counterpart. Such thought, already initially out of balance, is
constantly in danger of sliding into supporting what could be called cynic or Utopian
tyranny.

Cynic tyranny emerges when the system is tilted in favour of the problem of
order and encapsulates justice only through an internal, instrumental relationship,
i.e. by seeing justice as a (perhaps necessary) means towards order. It is a strategy
of paying lip service to normative standards while constantly adjusting them in
response to the daily requirements of the order's maximal effectiveness. Under such
conditions, the distinction between normative beliefs created through manipulation
and false consciousness on the one hand, and uncoerced consent on the other,
disappears or cannot find institutional expression. Cynic tyranny emerges not only
when no attention is paid to the acceptability of power but also (and more
dangerously) when die Temple becomes a vehicle for buttressing the police.

The danger of Utopian tyranny again, emerges when a society's institutions and
its management problems are seen from the perspective of one normative belief. It
is premised on the authentic character of an underlying normative world. Its
political programme seeks to reformulate social institutions ('superstructure') -
including the State and the states-system - to correspond to that foundation. In
conditions of agnosticism (in today's diplomatic discourse) Utopian tyranny realizes
itself through a general degeneration of the Temple into preaching extremism,
fundamentalism, nationalism, xenophobia, etc.24

In practice, it may be difficult to distinguish between cynic and Utopian tyranny.
We have seen sufficiently often that what starts out as a demand for authentic
(Utopian) justice may transform into cynic tyranny. And though perhaps empirically

22 On these arguments, cf. generally C. Brown, International Relations Theory. New Normative
Approaches (1992) and for an incisive recent summary Frost, "The Role of Normative Theory in
International Relations', 23 Millennium (1994) 109-119. For a delightful general argument to this
effect, cf. Maclntyre, 'The Indispensability of Political Theory', in D. Miller, L. Seidentorp (eds),
The Nature of Political Theory (1983) 17-33.

23 But there is no equivalence: 'the quest for order in international affairs comes before that of
justice', Hoffmann, supra note 17, at 118.

24 On this theme, cf. also my 'National Self-Determination Today: Problems of Legal Theory and
Practice', 43 ICLQ (1994) 241-269 and 'The Wonderful Artificiality of States', ASIL Proceedings
7994(1995)22-29.
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more difficult to ascertain, the psychological process whereby a cynic tyrant at some
point starts authentically to believe in his own manipulations is not impossible to
envisage.

The point here is that if we conceive of the relation between social order and
social justice only from the internal perspective, we fail to create (indeed, even to
conceive) institutions that merit political support. Having the system tilt one way or
the other may be even more unacceptable than merely staying within the (pre-
modern) antagonism of hard and soft, realism and Utopia. For unlike the tyrant sans
peur et sans reproche, the cynic tyrant is able to buttress the edifice of his rule with
a string of marvellous temples while the Utopian tyrant has all the sophistication of
the modern security police to carry out his work of ideological (and sometimes
physical) purification - dangers catastrophically realized in the unholy alliance of
modernity and the holocaust.25

Ill

Let me sketch the strategy through which 20th century diplomacy within
international institutions has sought to deal with the problems of order and justice.

The collapse of the 19th century world in the trenches of the Somme was a
shock for the contemporaries and constituted in many fields - but particularly in
politics and culture — the defining moment for modernity, and with it, the
ideological environment for 20th century internationalism.26 Despite its far greater
quantitative significance, the Second World War and the establishment of the
United Nations do not match up to the Great War and the experiment of die League
of Nations in the shaping of our understanding of the problems of international
policy.

The origins of the Great War — a great mystery to contemporaries — have been
explained then and subsequently as stemming from various defects in the political
system of die 19th century.27 For many, the 'system' of Great Power predominance,
occasional Congresses and the frantic search for intermittent alliances to deter one's
adversary was simply too technically ineffective, European-centred and random to
accommodate 'the displacement of an older structure of power by a new one
between the leading States'.28 From this perspective, the primary concern of the
peace-makers in 1918-1919 had to be with strengthened, permanent institutions that

25 Cf. Z. Bauman, Modernity and the Holocaust (1991).
26 For an elaborate discussion of the significance of the First World War and the creation of the

League of Nations for the 'discipline of international institutions' (through the themes of 'break,
movement and repetition'), cf. David Kennedy, "The Move to Institutions', 8 Cardozo Law
Review (1987) 841-988.

27 Cf. also Koskenniemi, supra note 13, at 131-3.
28 F.H. Hinsley, Power and the Pursuit of Peace: Theory and Practice in the History of Relations

Between States (1963) 301, 302.

331



Martti Koskenniemi

would include every State in a common bond against the potential aggressor
(Germany).

Others interpreted the system's collapse by focusing on its unjust character: the
Great Power primacy of the first half-century developed into a formal Imperialism
in the second, manifested in the secrecy and limited character of Great Power
consultations and the opening up of large parts of the globe for an official territorial
scramble. It could not accommodate claims for national self-determination nor for
the pursuit of internal democracy - indeed, some of it seemed to be actively directed
at keeping nationalism, liberalism and socialism under control.

These contrasting interpretations of the failure of the premodern diplomatic
structures are famously illustrated by the Versailles peace conference, torn between
its desire for effective provisions to curtail German influence and for a just system
of political boundaries in Europe. The approach behind the Treaty's exorbitant
reparation and other war guilt provisions, imposed on Germany without her
presence in the negotiations, collided head-on with Wilsonian ideas about the
realization of the self-determination of the peoples formerly under Ottoman and
Habsburg rule and about the institution of liberal democracy in as many European
countries as possible.29 At a very general level, this conflict reveals an ambiguity
about the League's character: was it a collective military arrangement or a peace
organization, committed to renouncing force? It tried to be both - with the result of
never being fully convincing as either.

The Covenant encapsulated this tension in various ways. For example, the
guarantee for Europe's post-war boundaries in Article 10 was intended to form the
basis of Europe's new territorial order.30 If these were violated, all members would
take concerted action. But the guarantee was only reluctantly agreed upon by the
States with the principal responsibility to enforce it - and not least because of a
doubt about the justness of the agreed boundaries.31 The much-belaboured principle
of 'peaceful change' in Article 19 sought to temper the injustice of the reparations

29 The tension between these two aims of the Versailles settlement has been much commented upon.
One of the most readable comments being Harold Nicolson's autobiographical account of the loss
of high idealism of a young British diplomat: 'We arrived determined that a peace of justice and
wisdom should be negotiated: we left it, conscious that the Treaties imposed upon our enemies
were neither just nor wise", Peace-making 1919 (1936) 187. But for the contrary view that 'there
has surely never existed a peace of so idealistic a character', cf. CM. Gathorne-Hardy, A Short
History of International Affairs 1920-1939 (4th ed., 1960) 18.

30 Text of Article 10: "The Members of the League undertake to respect and preserve, as against
external aggression, the territorial integrity and existing political independence of all Members of
the League...'

31 On the British attitude, cf. Sir A. Zimmem, The League of Nations and the Rule of Law (1945)
199-200, 218-221, 243-247; F.S. Northedge, The League of Nations: Its Life and Times (1986) 30-
31, 91-95. On the (divided) American view, cf. the account by Wilson's Secretary of State, R.
Lansing, The Peace Negotiations. A Personal Narrative (1921) 34-35, 53-54, 106-108 and 121-
125. The guarantee was the crucial difference between him and Wilson (leading to Lansing's
resignation) and one reason for the Senate's non-ratification of the Covenant.
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and territorial provisions agreed at Versailles.32 But the apparent balance between
Articles 10 and 19 was too unstable: the former was the League's hard core, the
latter merely a disposable ingredient in fact never resorted to after 1929.

That the Covenant became a part of a controversial peace treaty may have been
necessary for there to be a Covenant at all. Wilson's idealism may never have
squared with Clemenceau's concern with French security. In this sense, the
contradictory character of the settlement was decidedly not a result of the confused
ideas of the peace-makers, or their ill will ('it just happened' writes Nicolson),33 but
followed logically from the contradicting understandings of the Congress system's
failure and thus opposite theories about what was needed to avoid its recurrence.
That the diplomats may not have treated the problem in an optimal fashion is less
interesting.

The League system incorporated a number of technically sophisticated solutions
to problems of European order and justice. Many of these relied on legal regimes
(provision for peaceful settlement, sanctions against non-complying States,
internationalized zones, system of plebiscites, etc.).34 Among the consequences of
their collapse later on was the birth of an international 'realism' that concluded that
legal regimes are by their very nature useless or perhaps even counterproductive in
the search for international order: de maximis non curat praetor. They rely for their
operation on the existence of the kind of community that they seek to bring about.35

Though 'realism' may now be on the way out, this is the argument and the
experience that today's lawyer needs to confront when arguing for a determined
limit on the authority of the Security Council.

But the problems of the League were not exhaustively related to tensions inside
the Covenant. At critical moments, Great Powers were not (or no longer) members.
But even members showed lack of faith in the collective response system by
looking elsewhere during the Vilnius and Memel crises in 1920 and 1923 and the
Manchurian occupation in 1931.36 Though sanctions were adopted against Italy in
October 1935, the collective system never recovered from the League's inaction
during the German occupation of the Rhineland the following March - with the

32 Text of Article 19: 'The Assembly may from time to time advise the reconsideration by Members
of the League of Treaties which have become inapplicable, and the consideration of internal
conditions whose continuance might endanger the peace of the world'.

33 Nicolson, supra note 29, at 188.
34 For a theorization of these legal techniques as part of an international law 'modernism', cf.

Berman, '"But the Alternative is Despair": Nationalism and the Modernist Revival of International
Law', 106 Harvard Law Review (1993) 1806, 1859-1903.

35 Cf. E.H. Carr, The Twenty-Years Crisis 1919-1939 (1981).
36 These doubts could hardly have been illustrated in a more striking manner than by the conclusion

of the Locarno agreements in 1925 which (re-)guaranteed Germany's western frontier - with the
direct implication of putting into question the eastern frontier - an arrangement which was 'totally
at variance with the League system and went far to destroy it', Northedge, supra note 31, at 96-7.
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