Peace and Security
Achievements and Failures

Rosalyn Higgins *

The history of the United Nations, 1945-1995, in the field of peace and security,
would be a scholarly enterprise of several volumes. One is struck first of all by the
sheer magnitude of all that has happened relating to the UN’s role in peace and
security during these years. The texts, the problems, the events, the attempts, the
developments, the successes, the failures, the new problems — come teeming upon
each other. But, looking back over the last fifty years, it seems to me that certain
trends and patterns are clearly discernible. We cannot understand where we are now,
and what problems the United Nations faces today in the field of peace and security,
without understanding what was intended, and what has actually occurred in the
intervening period time. And only then can we explore what is happening today -
and the implications for tomorrow.

I. The First Phase: What was Intended

a

To look at the text of the Charter, and to remind ourselves of what was originally
intended, is to see how far we have come from the original ideas of the founding
fathers. The United Nations Charter was intended to provide a comprehensive set of
prescriptions on conflict resolution and the use of force. On the one hand there were
the provisions for settling disputes between States, and the prescriptions as to when
force could or could not be used. On the other was the intended capability of the
United Nations itself to provide collective security, if necessary by enforcing the
peace. Chapter VI of the Charter indicates the appropriate methods of settling
international disputes and gives the Security Council certain powers in relation to
these. Whether decisions taken by the Security Council under Chapter VI can be
binding has been the subject of some controversy . But it is agreed that generally
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speaking, resolutions under Chapter VI will be recommendatory, rather than
decisions which bind the membership at large by reference to Article 25. The
International Court of Justice in the Namibia case made the extremely important
observation (which has implications for other chapters of the Charter as well) that
resolutions may in any event have operative effect — that is to say, the findings of
fact, or applications of law within an organ’s own competence, are determinative. !

As for the entitlement of States to use force, the matter was meant to be resolved
by the combined application of Article 2(4) and Article 51. All use of force save in
self-defence was prohibited under Article 2(4) (as the International Court in the
Corfu Channel case was to affirm in its judgment in 1949). Article 51 did not
entirely ‘match’ Article 2(4), in that under the former a State could use force ‘if an
armed attack occurs’, but the latter provision prohibited the threat or use of force.

. (Years later, in the Nicaragua v. United States case (Merits), the International Court
was further to underline that Articles 2(4) and 51 were not fully obverse sides of the
same coin, by its finding that not all illegal uses of force constituted an armed
attack, and that the right to self-defence was available only in regard to the latter).2

The Charter envisaged that States could reasonably be required to abstain from
the use of force save in self-defence through the provision of collective security by
the Security Council. Article 39 empowers the Security Council to determine the
existence of a threat to or breach of international peace, and to recommend or decide
on measures to maintain or restore international peace. Article 40 provides for
provisional measures. Article 41 refers to non-forcible sanctions, including
diplomatic and economic sanctions. Article 42 provides for military enforcement
measures, to be carried out by forces made available to the Security Council under
the special agreements envisaged in Article 43. The Security Council would thus be
able to order economic and diplomatic sanctions, and also ~ directly, if it so chose,
without first imposing sanctions under Article 41 — military sanctions. The forces
would be available, the decision to use them in particular circumstances binding on
all concerned. The Military Staff Committee was to be established to deal with the
military planning and logistical aspects of such measures, as well as advising on a
number of other military matters contained in Articles 45-47 of the Charter.

IL. The Second Phase: What Happened — Developments up to
1990

The failure of the United Nations to put in place the envisaged collective security
system has had several major consequences, each of which characterize the second
phase in the last half century. The first is that States have in fact relied, as much as
they have been able to, legally, militarily and politically speaking, on the unilateral

1 ICJ Reports (1971) at para. 105.
2 ICJ Reports (1986) at paras. 193-5 and 210-211.
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use of force. Unilateral military action was engaged in by various of the major
powers, invoking an ‘invitation’ from the State concerned (USSR in Hungary;
USSR in Afghanistan); the protection of one’s nationals (USA in Suez; USA in the
Dominican Republic; USA in Grenada); or an extended notion of self-defence
including, inter alia, the protection of one’s nationals abroad (USA in Libya). The
period 1956-1990 was characterised by a long list of unilateral uses of force, albeit
that some effort was made to articulate the justifications by reference to Articles
2(4) and 51.

During this period the General Assembly also passed its celebrated series of ‘law
making’ resolutions on issues related to the use of force. Important among these
have been the 1970 Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in Accordance with the Charter of
the United Nations (General Assembly Resolution 2625) and the 1974 Definition of
Aggression (General Assembly Resolution 3314). These Declarations reflected .a
determination by the Assembly to act, notwithstanding the freeze in the Security
Council — but other factors also, including notably the tension between the apparent
.general prohibition of the use of force in Article 2(4) and a widely perceived need to
supply military aid to those fighting against colonialism. The Declarations - similar,
it may be thought, to many of the ‘law making’ pronouncements of the General
Assembly in other fields — have provisions within them to suit diverse shades of
opinion and political conviction: these elements are sometimes contradictory. But
they have come to be widely cited — including, from time to time, by the
International Court of Justice itself. There is always a paragraph that can be invoked
to fit a particular occasion and legal counsel before the Court ignore them at their
peril.

Paramilitary groups, not officially under the control of the State, emerged early
in this period with the operations of the Fedayeen across the Egyptian-Israeli
borders in the early 1950s. By the 1980s the phenomenon of terrorism — sometimes
State sponsored, sometimes not - had become a major political factor of the era. The
impotence felt by States in the face of this phenomenon also encouraged the
unilateral use of force against States deemed to have instigated and supported such
acts, as well as reprisal raids directed against ‘liberation groups’. ‘

A second consequence was that the United Nations decided that the absence of
agreements under Article 43 made impossible an obligatory call upon members to
participate in military enforcement. But military interposition, upon the request of
the receiving State, and with the participation of those members of the United
Nations which volunteered, would be possible. Thus was the notion of UN peace-
keeping born. In 1957, with the United Nations Emergency Force in operation, Dag
Hammarskjold issued his famous Summary Report of 1958,3 which was to operate
as a model for peace-keeping operations for the next thirty five years. Central to

3 A/3943, Summary Study of the experience derived from the establishment and operation of the
Force: Report of the Secretary-General, 9 October 1958.
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those understandings were that peace-keeping would be by consent; that force
would be used only in self-defence (later, in the Cyprus operation — coming after the
difficulties of the UN operation in the Congo — this was extended to force to protect
the integrity of the mandate and agreed freedom of movement); and that it would not
be used to determine political outcomes within a country.

In 1962 the International Court of Justice confirmed the legality of such peace-
keeping action, both in Suez and in the Congo.# Both the Court, and the Secretary-
General in his 1957 Report, left open the question of whether enforcement action,
albeit with States volunteering rather than being commanded to participate, could
occur in the absence of the wider agreements under Article 43.

It was also envisaged that permanent members would not be involved in UN
peace-keeping, although collective security under Chapter VII had been predicated
on' leadership and control by the permanent members. Part of the role of peace-
- keeping was to exclude the rivalries of the Cold War from areas to which it had not
yet spread. In later years this principle became qualified — United Kingdom
participation in Cyprus, and later French participation in Lebanon, and, in due
course, as the Cold War began to thaw, United States and Soviet participation in the
Middle East, began the long road back towards the idea of major power
responsibility in peace-keeping.

As early as ONUC (Congo 1960) and UNFICYP (Cyprus 1964) UN peace-
keeping operations had begun to undertake ancillary functions: persuasion and
negotiation with local military personnel and officials; humanitarian relief; the
provision of safe passage for convoys; protection for the cultivation of crops.’

But while creative activity occurred to maximize the possibilities of Articles 24
and Chapter VII (even if sometimes colloquially referred to as activities coming
under Chapter Six-and-a-half), throughout all this period there were virtually no
developments under Chapter VIII. Apart from a brief flurry about the ability of the
OAS to impose membership-related sanctions upon Cuba without reference to the
Security Council, and an abortive OAU peace-keeping effort in relation to the Chad-
Libya dispute, matters relating to Chapter VIII remained dormant. And NATO and
the Warsaw Pact continued their growth as collective self-defence arrangements,
agreeing only that they were not regional arrangements and could thus act without
prior reference to the United Nations.

4 Case of Certain Expenses of the United Nations, Advisory Opinion, ICJ Reports (1962).
5 For details, see Higgins, United Nations Peace-keeping 1946-1967, Vol. 2, at 129-144; Vol. 3, at
40-53.
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III. The Third Phase: Developments since the End of the Cold
War

Since the end of the Cold War there has been a marked decline in the unilateral use
of force by the United States outside of the United Nations. Since the coincidence of
its own objectives and those of the United Nations in the Iraq invasion of Kuwait,
the advantage has been seen in the United States of making the United Nations the
centre of foreign policy. The disappearance of the old, hostile Soviet Union has
made the Security Council a more comfortable environment. There has been a
substantial common interest in peace and security matters between the United
States, France and the United Kingdom, with much common ground also with the
Russian Federation. China remains uneasy, but does not feel strongly enough to
veto.

The Gulf War was an event of global importance, securing the liberation of
Kuwait and restoring self-confidence to the United Nations. (A gradual return to
some credibility in this area had in fact begun a little earlier, when the UN had
managed to play a positive role in bringing the Irag-Iran war to an end; and Perez de
Cuellar had impressively seized the opportunities offered by the transmitted
proposal that the UN negotiate the release of all kidnapped civilians held in the
Middle East.) The mechanism eventually used was an authorization to States acting
in a coalition to use ‘all necessary means’ (clearly understood as a reference to the
use of force against Iraq if it had not complied by a future specified date with a
series of Security Council resolutions). Thus due warning was given and time was
bought for finalizing military arrangements under United States command. In
contrast to Korea the Iraq operation was not a United Nations Command, but rather
an authorized operation in which States were understood to need to act in support of,
and within, the parameters of Security Council resolutions. The Gulf War has been
important too for showing that the UN was prepared for 2 long term commitment to
economic sanctions at the conclusion of hostilities if all the stipulated conditions
were. not met; and for the first manifestations of the need to deal also with the
humanitarian aspects of the problem (Security Council Resolution 688) by
addressing the predicament of the Kurds through the imposition of safe havens. But
it was an imposition ‘with the consent’ of the Iraq government — a consent
periodically challenged in word and in deed. The Western States decided that they
would patrol no-fly zones to ensure respect for these zones, asserting this to be
‘based on’ the UN resolutions, though not specifically authorized by them. One now
had action ‘authorized’ by the UN through an absence of protest rather than through
a specific resolution.

The developments were now to come thick and fast. The Secretary-General
issued his Agenda for Peace,® a bold initiative in which specific proposals were
made for new UN roles and new UN methods. In the peace and security area a

6  AJ/47/277-S124111, June 1992
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remarkable new typology was offered — without ever in terms rejecting the old
categories of ‘enforcement’ and ‘peace-keeping’. The talk was now of peace-
making, peace-building, peace enforcement, humanitarian assistance. In all of these,
apparently, there was to be peace-keeping support. By implication, peace-keeping
was thus no longer to be confined to overseeing ordered and agreed cease-fires. It
could — apparently in the absence of the classic essential precondition of its
deployment (along with consent), deliver humanitarian aid, provide for the
introduction of democratic elections, facilitate the monitoring of human rights. UN
peace-keeping had in fact already been deployed in support of some of these tasks —
but with the prior agreement of the parties both for a cessation of hostilities and the
achievement of the agreed outcome. The role of UNTAG in Namibia, and
ONUVEN in Nicaragua at the end of the decade met with a substantial success. The
former operated on the basis of South Africa’s consent to the Namibia peace plan;
the latter on the basis of the Guatemala Agreements. But Agenda for Peace
essentially removed the condition of prior agreements to be firmly in place.

Agenda for Peace further spoke of the need for military support for such
operations, opening the way to an enforcement element within peace-keeping
operations — thus setting aside the long-standing distinction between enforcement
and peace-keeping. How were these new, all-embracing objectives and overlapping
functions to be achieved? The time had come for the long dormant Chapter VIII to
be revived. :

From the moment he arrived at the United Nations, Dr. Boutros Ghali, who
already had written a leading study on the topic,’ sought to put regional
organizations back into centre play. In his annual reports he wrote of the support
they could provide. He observed with perspicacity in his 1992 Report® that the
moment was ripe because both regional organizations and the United Nations were
redefining their missions after the end of the Cold War.

Agenda for Peace provided the opportunity to expand on the subject. Referring
to ‘a new complementarity’, he suggested that the potential of regional organizations
should be utilized across the new typology of functions that he had identified —
preventive diplomacy, peace-making, peace-keeping and peace-building. The first
and second functions correspond approximately to the envisaged use of regional
agencies in peaceful settlement in Article 33 and the regional actors in Article 52.
The last two find no ready Charter authority. And the Charter intentions of the
utilization of regional arrangements for enforcement action under Article 53 are not
reflected in Agenda for Peace.

These proposals for ‘a new complementarity’ had a dual basis. The first was to

meet a very practical need. Great efforts had been made by successive Secretary-
Generals, key Secretariat personnel, and dedicated military collaborators to build up

7 Boutros Ghali, Contribution a I'étude des ententes régionales (1949).
8 See paragraphs 114 and 115 of the ‘Report of the Secretary-General on the Work of the
Organization’ (1992) published in Vol. 46 Yearbook of the United Nations (1992) 3 at 17.
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the UN’s military capabilities in the sixties, seventies and early eighties. Staff
training had been urged, Secretariat handling skills deepened, liaison with national
military decision makers established, standby provisioning recommended. But at the
end of the day UN members had, with few exceptions, not been prepared to earmark
forces for UN use, and Secretariat operational command skills remained limited. In
any event, most of these efforts had been directed at classic UN peace-keeping, and
not at either enforcement under Article 42 of the Charter, or the new envisaged
functions of ‘peace-making’ and ‘peace-building’. As to the former, it rapidly
became clear that, notwithstanding the end of the Cold War, UN members were not
at all inclined to put the original intentions of Article 43 into place. Quite simply,
they did not wish the UN to have either standing forces or forces on standby? that -
could be called into operation upon decision of the Security Council. With more and
more new-style peace-keeping envisaged (and already occurring), it was apparent
that the UN could not either materially or financially provide for its ever expanding
programme.

It remains baffling that the response of the Secretary General to this reality was
to suggest that the UN should establish a rapid reaction force (Supplement to
Agenda for Peace, A/50/60, S/1995/1, at para. 44), when the establishment of what
he terms ‘the Security Council’s strategic reserve’ required exactly all those
commitments of political will that the member states are so manifestly unwilling to
make.

The second reason for the drive to involve regional organizations in the UN’s
peace and security activities was, said the Secretary-General in Agenda for Peace, to
contribute to ‘a deeper sense of participation, consensus and democratization in
international affairs’. This stated reason reflected the alienation felt by many States
in the face of the preponderant power of the ‘P3’ — the United States, France and the
United Kingdom. But this suggestion would only have made sense if regional
organizations around the world would assume these burdens — whereas the reality
was that the organization best equipped to do so was NATO, which was also
looking for a new role. And the United States, France and the United Kingdom are,
of course, critically important members of NATO as well as of the Security Council.

The history to date of the role that regional organizations could play has not been
very encouraging. In the first place, most regional organizations are not fitted for
military collective security or ‘peace support’. Further, it may be the case that far
from being best placed to resolve a problem within the region, they are perceived by
‘one of the protagonists as irretrievably committed to the other side: the Arab League
could. hardly be expected to resolve the Arab-Israeli dispute. The theoretical

9 The Secretary-General in his Supplement 1o an Agenda for Peace, A/50/60, S.1995/1, 3 January

. 1995 notes (at 11): ‘A considerable effort has been made to expand and refine stand-by
arrangements, but these prove no guarantee that troops will be provided for a specific operation.
For example, when in May 1994 the Security Council decided to expand the United Nations
Assistance Mission for Rwanda (UNAMIR), not one of the 19 governments that had at that time
undertaken to have troops on stand-by agreed to contribute.’
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advantages of the regional approach — that is to say, familiarity with the parties and
the issues — are offset by the practical disadvantages of partisanship and local
rivalries. The Arab League and the Gulf Cooperation Council played no significant
role in the Irag-Kuwait dispute; the OAU has been unable to assist in Somalia or
Angola, ASEAN has made a negligible contribution to the problems of Cambodia.
Even in Central American it was the Contradora process rather than the
Organization of American States which provided the initial regional impulse for
peace-keeping. Why should it be supposed that a new partnership could now be
forged between regional organizations (often not equipped to undertake military
activities) and the UN? .

The post-Gulf War period has been characterized by the rising expectations of
the international community; a sense of obligation coupled with reluctance on the
part of the major States; and a determination within the senior levels of the UN
Secretariat to force the UN from the constraints of the past and to harness new
possibilities. The way in which this combination of factors has become operational
on the ground is extraordinary. The United Nations has at the time of writing some
fifteen peace-keeping operations in force, thirteen of them mounted in the last three
years.

These considerations have underlain the regional imperatives, as well as other
forms of novel delegation of powers under Chapter VII. The encouragement of
‘regionalism’, however loosely defined, has led to disturbing phenomena. We have
seen the proliferation of institutions involved in the former Yugoslavia, as much for
reasons of competition and of regional politics as of appropriate functional capacity.
We have seen first the embargo of the EC, its observer mission to Yugoslavia,
discussions in the CSCE and the WEU, and the eventual — and tardy — reference to
the Security Council. Thereafter the UN, NATO and the WEU (monitoring the UN
embargoes in the Adriatic) have all been involved. WEU has also sent a police force
to Mostar, which has been put under the administration of the EC; and the Russian
Federation put forces on the ground in a move generally regarded as helpful to
resolving a UN-Serb confrontation at Gorazde in 1993, but still outside of
UNPROFOR.

Elsewhere, the Security Council has ex post facto approved peace-keeping
activities of the CIS in Georgia (Security Council Resolution 937), where a UN
Observer Group already exists (UNOMIG), where the CSCE is actively involved,
and where the UN High Commissioner for Refugees has had to be active. In Liberia
the Security Council has relied on a grouping of States (ECOWAS) that does not
constitute a regional agency. Everything is being tried — often simultaneously.

A major effort has been made to establish a working relationship between the
United Nations and NATO, and it has been put into operation in the former
Yugoslavia. The legal basis of this collaboration ~ as with so much that today
happens under the new ‘flexible pragmatism’ — remains somewhat uncertain. Article
52 provides that nothing in the Charter ‘precludes the existence of regional
arrangements or agencies for dealing with such matters relating to the maintenance
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