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I. Introduction

This paper pencils in a sketch and does not endeavour to draw a comprehensive
picture. It draws attention to the evolution of concepts of rights of men and women
and of rights of peoples as they evolved during the life time of the United Nations.
The membership of the Organization progressively increased over the years and
created new contexts and new impulses but did not change the essential notion of
human dignity and the ensuing human values. The universality, the indivisibility
and the interdependence of all human rights is the leading theme that runs through
the wide spectrum of United Nations' efforts to promote and to protect human rights
and peoples' rights. It is* the notion and principle of inclusion as opposed to the
practice of exclusion which is the basic thrust of this paper and which is to be
regarded as a core idea of United Nations' approaches to human rights.

Another principal notion of this paper is that of responsibility. In the United
Nations Charter all Members have pledged themselves to take joint and separate
action in cooperation with the Organization for the achievement of the promotion of
universal respect for, and observance of, human rights and fundamental freedoms
for all.1

As Members of the Organization and on the basis of this Charter commitment,
States can be held accountable for their policies and practices regarding the
realization of human rights. In addition, as principal subjects of international law,
States are bound by the implications of State responsibility which arise in cases
where States fail to comply with their obligations pursuant to treaties or general
international law. With the recognition of individuals as emerging subjects of
international law, perpetrators of serious violations of international humanitarian
law and human rights law carry international criminal responsibility. The United
Nations is now in the process of establishing mechanisms to enforce international
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1 UN Charter, Articles 56 and 55c.

6 EJIL (1995) 461-476



Theo van Boven

criminal responsibility of individual persons. This paper underscores this
development and, in addition, expresses the wish that all necessary measures be
taken, as a requirement of justice, to provide reparation to victims of gross
violations of human rights. It is an imperative demand of justice to sustain and
enforce the criminal responsibility of persons who gravely offend the laws of
humanity and to afford reparation to those who have suffered personal injury.

II. The Concepts: an Evolutionary Process

A. The UN Charter

In the history of the United Nations human rights have always been projected as an
essential ingredient of a vision for a new world order. In the Preamble of the Charter
of the United Nations the 'Peoples of the United Nations' expressed their
determination 'to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women and of nations
large and small'. In the same spirit, the Purposes of the United Nations list the
promotion and encouragement of respect for human rights and fundamental
freedoms alongside other major goals of the Organization, notably the maintenance
of international peace and security, the development of friendly relations among
nations based on respect for the principle of equal rights and self-determination of
peoples, as well as the attainment of international cooperation in solving
international problems of an economic, social, cultural, or humanitarian character.2

The framers of the UN Charter, in their efforts to devise a blueprint for a new
world order, were keenly aware that the maintenance of international peace and
security, the creation of conditions for economic and social progress and
development, and the promotion and encouragement of respect for human rights are
closely inter-linked and are equally important objectives. No true and genuine peace
can be achieved without respect for human rights; economic progress and
development which is not directed at respect for human rights in the sense of
political freedom and social justice does not constitute true and genuine
development. The same perspective transpired in the 'Four Freedoms' message of 6
January 1941 in which President Roosevelt conveyed to the US Congress, and to the
world at large, his vision for a global order based on justice and peace. He outlined
freedom of speech, freedom of belief, freedom from want and freedom from fear as
a 'definite basis for a kind of a world attainable in our time and generation'.3 In his
vision, Roosevelt combined individual rights with collective freedoms and he
situated human rights in the context of economic and social security and as a

2 UN Charter, Article 1
3 Eide, 'The Four Freedoms and Human Rights in the New International Order', in A. Eide, J.

Helgesen (eds). The Future of Human Rights Protection in a Changing World: Essays in Honour
of Torkel Opsahl (1991) 1 -8.
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political safeguard against aggressive policies and practices. The same vision and
the same philosophy found an echo in the preambles of the Universal Declaration of
Human Rights and of the International Covenants on Human Rights.

B. The International Bill of Human Rights

The Universal Declaration of Human Rights, the International Covenant on
Economic, Social and Cultural Rights and the International Covenant on Civil and
Political Rights, adopted respectively in 1948 and 1966 by the UN General
Assembly and forming together the International Bill of Human Rights, are meant
to serve as the comprehensive normative framework for human dignity in the world
at large and in national societies. Supervisory mechanisms promote compliance by
States of the standards enunciated by these instruments, on the basis of the premise
that States can be held accountable for the manner in which they implement these
instruments.

C. Review and Appraisal Operations

There is an obvious need to assess periodically progress made, difficulties
encountered and to orient, and possibly, re-orient the United Nations human rights
programme. Two major review and appraisal operations have taken place, involving
the whole membership of the United Nations, with the aim of taking stock and
setting out guidelines for the future. The first such operation was held in 1968 in
Teheran, some 20 years after the adoption of the Universal Declaration of Human
Rights, at a time when the character and composition of the membership had
drastically changed as a result of the new independence of a large number of
African, Asian and Caribbean States. This first International Conference on Human
Rights at Teheran was followed 25 years later by the World Conference on Human
Rights, held in Vienna in 1993 after the years of the Cold War had come to an end
and new approaches and strategies commended themselves. Both international
conferences offered human rights perspectives which deserve some further
attention.

D. Proclamation of Teheran

At Teheran, in 1968, Western nations which had initially a predominant influence
on the framing of the International Bill of Human Rights, began to realize that the
initiative had shifted from the classical 'individual rights' focus to a more structural
and political approach which was favoured and pursued by the new majority in the
United Nations. The main product of the conference, the 'Proclamation of
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Teheran',4 differed markedly from its forebears - the texts constituting the
International Bill of Human Rights. The Proclamation of Teheran was innovative in
relating human rights to global concerns which reflected in particular the realities of
the developing countries and their postulates for change. Thus, the prevailing
perspective of the Proclamation of Teheran related to racism and racial
discrimination, apartheid, denial of the right of self-determination, armed conflicts,
the gap between the rich and the poor, problems of illiteracy, patterns of the inferior
status of women and the gross and massive violations of human rights which result
from such practices and conditions.

Much to the confusion and frustration of those who were used to viewing human
rights within the neat confines of legal instruments and procedures, human rights
were thrown in the whirlpool of the world's massive and urgent problems, affecting
the lives and the well-being of millions of people. In retrospect, the perspective set
out in the Proclamation of Teheran and followed up in other policy documents
added new dimensions to the human rights debate, enabled actors at national and
international levels to perceive major world issues in human rights terms, and gave
new impetus to the aspirations of many people. At the same time this analysis did
little to solve those major issues and to operationalize the link between human rights
and major global issues. Analytical strength did not find a response in operational
strategies.

E. New International Economic Order

On the basis of the same line of thinking awareness grew in the seventies that, in
spite of all the efforts by the UN and related agencies to achieve peace, freedom and
justice, and in spite of the progressive development of international human rights
law, the prevailing international structures operated to the advantage of the powerful
and to the detriment of the weak, resulting in the latter's increasing dependency and
impoverishment. This led to the call for a New International Economic Order
formulated and proclaimed by the UN in 1974.5 And a few years later the UN
General Assembly stated that

the realization of the new international economic order is an essential element for the
effective promotion of human rights and fundamental freedoms and should be accorded
priori ty.6

When it became evident that the structural changes which were called for by a new
international economic order were not going to materialize, the claims advanced by

4 United Nations, Human Rights-A Compilation of International Instruments, Vol. 1 (First Part)
(1993)51-54.

5 Declaration on the Establishment of a New International Economic Order, adopted by G.A. Res.
3201 (S-VI) of 1 May 1974; Charter of Economic Rights and Duties of States, adopted by G.A.
Res. 3281 (XXDC) of 12 December 1974.

6 G.A. Res. 32/130 of 16 December 1977.
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developing countries became less vocal. Moreover, the new international economic
order did not only suffer from the unwillingness on the part of the wealthy countries
to work towards a radical change in the economic structures of the world, but also
from the inherent deficiency that the call for equity and justice among nations was
not accompanied by a parallel call for more equity and justice within nations, thus
contributing to a new social order and a new human or humanitarian order. In fact,
the basic standards for the new social and human order already existed, embodied in
the International Bill of Human Rights.

F. A New World Order?

The vision of a New World Order which was so much in the mind of President
Roosevelt was advanced once again by another president of the United States in a
State of the Union Address to the US Congress in January 1991, in the middle of the
war in the Gulf. President Bush stated that:

What is at stake is more than one small country; it is a big idea: a new world order -
where diverse nations are drawn together in common cause, to achieve the universal
aspirations of mankind: peace, security, freedom, and the rule of law. Such is a world
worthy of our struggle and worthy of our children's future.7

These high-sounding words reflected the mood of the time and marked the period
immediately following the end of the Cold War. In the same euphoric spirit, the
Heads of State or Government of the States participating in the Conference on
Security and Cooperation in Europe declared in November 1990 in the 'historic'
Charter of Paris that 'the era of confrontation and division in Europe has ended'.
They stated:

Ours is a time for fulfilling the hopes and expectations our peoples have cherished for
decades: steadfast commitment to democracy based on human rights and fundamental
freedoms; prosperity through economic liberty and social justice; and equal security for
all our countries."

It was this euphoric spirit which heralded the values of peace, human rights,
pluralistic democracy, the rule of law, good governance and popular participation as
essential ingredients of a new world order. Against this background the initiative
was taken to convene 'at a high level' a World Conference in 1993.9 It was
expected that such a World Conference would strengthen United Nations capacity to
enforce human rights and create means and methods of preventing violations of
human rights.

7 See Eide, supra note 3, at 1.
8 Conference on Security and Cooperation in Europe, Charter of Paris for a New Europe (21

November 1990), text reproduced in 11 HRLJ (1990) 379-389.
9 G.A. Res. 45/155 of 18 December 1990.
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However, this optimism soon dissipated as a result of the dramas that occurred
in various places of the world, most notably in the former Yugoslavia. Deep-rooted
antagonisms, dividing people along national, ethnic and religious lines, found
expression in the most brutal and inhuman actions. Radical sentiments of
nationalism and ethno-centrism reemerged. Efforts by the international community
to control and counteract these developments and to stop man's inhumanity to man
proved to be largely fruitless, and United Nations monitoring procedures were
simply inadequate as a means of coping with massive violations of international
humanitarian law.

G. The Vienna World Conference

In this changed political climate scepticism was the order of the day and the level of
expectations of a positive outcome emerging from this second major human rights
gathering was quite low. The idea that the world organization could become an
effective instrument for creating and upholding a new world order no longer
captured the imagination of the main actors. It is no surprise that under these
circumstances the Vienna World Conference did not produce major break-throughs
and open up new perspectives, but it did have the merit of reaffirming and
consolidating already existing achievements and of giving new impulses in favour
of the rights of vulnerable groups. The Vienna Document highlights the rights of
indigenous people,10 migrant workers, children, disabled persons, asylum seekers
and displaced persons, and the document is particularly forceful as regards human
rights of women. As was correctly stated by an informed observer:

... women's human rights was perhaps the only area in which the World Conference can
be said to have met the challenge of defining a forward-looking agenda twenty-five years
after the last world conference on human rights.11

A well organized strategy by women's rights activists managed to bring women's
human rights into the 'mainstream' of UN human rights activities. Vienna was
particularly promising from the perspectiveof women's human rights.

10 Much to the dissatisfaction of indigenous organizations and groups the Vienna document uses the
wording 'indigenous people' instead of the term 'indigenous peoples' (Declaration, para. 20;
Programme of Action, paras. 28-32).

11 Sullivan, 'Women's Human Rights and the 1993 World Conference on Human Rights', 88 AJIL
(1994) 152-167, at 152.
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m . The Rights; an Integrated Process

A. From Exclusion to Inclusion

Although the United Nations Charter does not spell out what rights are included in
the concept of human rights and fundamental freedoms - it was generally
understood at San Francisco that the content of human rights should be defined in
the International Bill of Human Rights - the Charter is very explicit that these rights
and freedoms are to be enjoyed by 'all without distinction as to race, sex, language,
or religion'. In other words, the Charter aims at bringing all human beings,
irrespective of their origin or status, within the purview and range of human rights
promotion. The Charter concept of human rights, further elaborated in other human
rights instruments, is one of inclusion as opposed to the age-old practices of
excluding human beings and even reducing them to the status of non-persons.

The history of human rights has always been characterized by the rights of the
privileged, the haves, the literate, the well-to-do. Access to resources, to (higher)
education, to health services, to suffrage, to public office was secured for them, in
particular in so far as the beneficiaries were males. This was the status of human
rights within the domestic order of many countries. In spite of a process of
democratization and socialization the prevailing pattern of human rights is still
marked by this historical process.12

At world level the same dual pattern of exclusion and privileged status was
predominant. The rights relating to political participation, economic and social
security, and cultural development were largely enjoyed by white males. Other
persons: women, Afro-Asians, indigenous peoples, fell mainly outside the attributes
and the benefits of the 'inherent dignity and of the equal and inalienable rights of
the members of the human family'.13 This pattern corresponded to an international
constellation when the community of nations was European-centred and civilization
was equated with western values, the western way of life and technology.14 The
emergence of the perception that human rights are all-inclusive, covering all
members of the human family 'without distinction as to race, sex, language, or
religion' had its parallel in the ascent of a world community composed of nations
large and small and based on the Charter principle of equal rights and self-
determination of peoples.

12 Van Boven, "The Declaration des Droits de l'Homme et du Citoyen of 1789 and its Influence on
the Constitutions', in E.H. Hondius, GJ.W. Steenhoff (eds), Netherlands Reports to the Thirteenth
International Congress of Comparitive Law (1990) 363-373.

13 Universal Declaration of Human Rights, preambular para. 1.
14 B.V.A. Roling, International Law in an Expanded World (1960). Chapters HI, IV, V.

467



Theo van Boven

B. Practices of Exclusion Persist

While the inclusive nature of human rights became firmly anchored in United
Nations instruments and was also re-affirmed in the Vienna Declaration adopted by
the World Conference on Human Rights in June 1993, actual practices of exclusion
continued to persist in many societies. For a long time the racist policy and practice
of apartheid was the prototype of an exclusivist society based on white domination
and a misguided doctrine of racial superiority. The apartheid policy and practice
was so fundamentally in opposition to basic human rights values that it prompted
the United Nations to utilize a vast arsenal of techniques, ranging from sanctions to
declaring apartheid a crime against humanity, so as to combat this phenomenon and
to help South Africa to overcome this evil and move towards a democratic society.
Moreover, exclusivist policies and practices re-emerged in an alarming and brutal
fashion, amounting in intensity and in size to genocide, gross and massive violations
of international humanitarian law and to what became known as the practice of
'ethnic cleansing'. In response, the Security Council created International Criminal
Tribunals for the former Yugoslavia and for Rwanda and thus insisted on the legal
enforcement of international humanitarian law and bringing to trial the perpetrators
of inhuman acts and practices.15

In the same vein, religious intolerance fosters exclusion and violence, in
particular against persons who do not conform to the precepts of religious leaders,
and causes fear, indoctrination and much suffering. This current trend obviously
defeats the basic purposes of the UN Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief and violates the
inclusive nature and the very concept of human rights. The United Nations and its
membership have great difficulties in coming to grips with this delicate issue which
increasingly poses a serious threat to the defence of human rights and even
constitutes 'a real threat to the security of nations'.16

C. Universality, Indivisibility and Interdependence

The inclusive nature of human rights not only implies that, as a matter of principle,
all human beings without discrimination are entitled to the enjoyment of human
rights and fundamental freedoms; the concept of inclusion also extends to the scope
of the rights involved. The Universal Declaration of Human Rights, proclaimed as a
common standard of achievement for all peoples and all nations, brought within its
scope civil, political, economic, social and cultural rights and stated that everyone is
entitled to a social and humanitarian order in which the rights and freedoms set forth

15 The International Criminal Tribunals for the Former Yugoslavia and for Rwanda were established
respectively by SC Res. 827 (1993) of 25 May 1993 and 955 (1994) of 8 November 1994.

16 See Resolution AFRM/4 adopted by the Regional Meeting for Africa of the World Conference on
Human Rights, Tunis, 2-6 November 1992 (UN Doc. A/CONF.157/PC/57).
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in the Declaration can be fully realized.17 When the International Covenants on
Human Rights were drawn up, the view prevailed that civil and political rights on
the one hand and economic, social and cultural rights were to be included in two
separate but parallel instruments. Nevertheless, in order to stress the
interrelationship between the two categories of human rights, the preambles of both
covenants recognized in similar terms that, in accordance with the Universal
Declaration of Human Rights, the ideal of free human beings enjoying freedom
from fear and want can only be achieved if conditions are created whereby everyone
can enjoy their economic, social and cultural rights, as well as their civil and
political rights. In 1968 the International Conference on Human Rights explicitly
reaffirmed in the Proclamation of Teheran the same interrelationship by
highlighting the indivisibility of human rights and fundamental freedoms and by
stating that the full realization of civil and political rights without the enjoyment of
economic, social and cultural rights is impossible.18

The World Conference on Human Rights, held in 1993, once again stressed in
the Vienna Declaration the same theme:

all human rights are universal, indivisible and interdependent and interrelated.

In a similar spirit the World Conference reaffirmed the right to development,

as a universal and inalienable right and an integral part of fundamental human rights.19

In this context the World Conference stated interestingly that

while development facilitates the enjoyment of all human rights, the lack of development
may not be invoked to justify the abridgement of internationally recognized human
rights.20

This statement is essentially correct but it conveys a dual notion of human rights.
With 'all human rights' the whole range of human rights is obviously included but it
appears from the context of the statement that the term 'internationally recognized
human rights' basically relates to civil and political rights only.

In terms of policy and practice the concept and principle of indivisibility is
based more on theory than on reality. While violations of civil and political rights
figure prominently on the agendas of many human rights bodies, economic, social
and cultural rights suffer from a lack of political interest, a lack of expertise, a lack
of resources and a lack of commitment. A major country like the United States of
America has still not ratified the International Covenant on Economic, Social and
Cultural Rights, and human rights documents adopted in the framework of the
Organization on Security and Cooperation in Europe go into great detail in spelling
out civil and political rights, but are virtually silent on economic, social and cultural

17 Universal Declaration of Human Rights, Article 28.
18 Proclamation of Teheran, Article 13.
19 Vienna Declaration, paras. S and 10.
20 Ibidem, para. 10.
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rights. Political freedom and democracy are in human rights discourse and practice
more highly rated than social justice and social democracy. But social history
teaches us that political democracy without a safety net for the vulnerable and the
weak curtails and impairs the principle of social justice and does not meet the
standards and the scope of the International Bill of Human Rights.21

D. Groups and Peoples; Self-determination

Most human rights instruments, notably the Universal Declaration and the
International Covenants, take the individual as the principal beneficiary of rights.
Only the last three articles of the Universal Declaration relate the individual person
to a social and international order; refer to everyone's duties to the community and
define admissible limitations to individual rights and freedoms. Proposals to include
clauses on the right of peoples to self-determination and on the rights of minorities
did not commend themselves to the drafters of the Declaration. At the time,
experiences stemming from World War II were still fresh in the mind, in particular
brutal practices of totalitarianism, patterns of strict obedience, and autocratic duties
imposed by fascist rulers. These recollections made the drafters of the Universal
Declaration reluctant to give any prominence to collective rights, including peoples'
rights, as well as to the notion of duties. Only later, when the International
Covenants were being drawn up, did strong pressure from non-Western countries
result in the adoption of a text on the right of all peoples to self-determination,
which now figures as Article 1 in both International Covenants.

It is noteworthy that the right of peoples to self-determination has political
implications as an entitlement to the free determination of political status, but it also
has other dimensions insofar as it encompasses the right to freely pursue economic,
social and cultural development, as well the right of all peoples to freely dispose, for
their own ends, of their natural wealth and resources. Most importantly, the same
Article of the International Covenants states in categorical terms: 'In no case may a
people be deprived of its own means of subsistence.'22 In other words, the very
existence and subsistence of peoples, to be understood in political, economic and
cultural terms, is an integral aspect of the right to self-determination.

The right of peoples to self-determination was recently reaffirmed in the Vienna
Declaration adopted by the World Conference on Human Rights where it still
carries the flavour of the days of colonialism and the thrust of the 1960 Declaration
of the Granting of Independence to Colonial Countries and Peoples.23 In this respect
three observations should be made. First, self-determination is not only a matter of
free determination of political status but also of free pursuit of economic, social and

21 See also I. Martin, The New World Order: Opportunity or Threat for Human Rights; A lecture by
the Edward A. Smith Visiting Fellow presented by the Harvard Law School Human Rights
Program (1993).

22 Article 1, para. 2 (last sentence) of both International Covenants.
23 Vienna Declaration, para. 2.
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