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Anthony Carty*

L. Introduction: The Context of the Verdross-Spann Association

This article is a part of a section of the European Journal concerned with the
international law thought of Alfred Verdross. It deals specifically with the inter-war
period leading up to the German occupation of Austria and Verdross’s temporary
suspension from Vienna University in the years 1938-39. Given his relations with
National Socialism, the difficult question arises whether some of his writings of this
time! represent firmly held views or whether they mark a bowing to difficult
circumstances. Controversy surrounds this period of Verdross’s life and work. It is
readily admitted in circles close to him that he did accommodate to Nazi pressure.
However,. such sentiments are usually accompanied by the feeling and hope that a
cloud will descend on this period and that the past will be decently forgotten. It is
obvious from the October 1994 Austrian elections that nationalist traditions are not
so easily made to vanish.

So it is thought worthwhile to explore some neglected parts of Verdross’s inter-
war writings and his political activities leading up to 1938. It will be argued that
there is a continuity in one aspect of his work from 1918 to 1938 which requires that
it be taken seriously as firmly held and clearly thought out opinion. Verdross
adhered to a form of all-German nationalism which fits into a particular romantic
idealist tradition. He was influenced at least in part by the work of Othmar Spann. In
his relations with the Nazis he identified his position as nationalist. There is no
doubt but that Verdross thought he could work with National Socialists but the
evidence considered here? does not indicate that he identified with it. In particular
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Especially the 1937 edition of Vilkerrecht (Springer) Berlin.

2 The writer has had no access to private papers and, in keeping with the remit of the contribution to
the European Journal, no account is taken of post-war (i.e. 1945) assessments of Verdross.
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the records available, mainly Nazi police archives,3 show that his scholarly work
and academic and political activity were all closely scrutinized, leading to the firm
conclusion that Verdross was not of their society, albeit he could hardly be accused
of being in opposition to them. This article can merely hope to open up rather than
to conclude debate as to whether German nationalism, and in particular the variety
espoused by Verdross, has been irreparably compromised by the catastrophic and
outrageous development and conclusion of the Third Reich.

Alfred Verdross was a German-Austrian intellectual and not simply a technical
international lawyer during the 1920s and 1930s. As a diplomat of the German-
Austrian Republic in Berlin in 1919 he wrote a substantial argument for the
immediate Anschluss of Austria to Germany, pleading, inter alia, that all German
speakers, including those living in the Sudetenland and the South Tyrol, should be
part of a single Germany. The overthrow of dynasties should also favour the freely
expressed wishes of the German peoples to form one State.* In the same spirit
Verdross wrote a very critical contribution to a volume on the South Tyrol for the
Vienna University Institute for Minority Peoples.> Verdross pointed to a speech of
US President Wilson that the Italian boundary should follow the lines of nationality,
and felt that the language boundary between Italian and German was very clear.6 He
considered the rights of South Tyrol violated by the disregard of Wilson’s
undertaking. The Versailles Treaty was illegal (volkerrechtswidrig) in so far as it
violated the Wilson Points. It was a question of when rather than whether it would
be appropriate to ensure the means to restore the rights of South Tyrol.”

3 No antempt is made to consider Verdross’s behaviour and the attitudes of others towards him after
1945. This would have to be the subject of another entire article.

4 Verdross, ‘Deutsch-Osterreich in Gro8-Deutschland’, in C. Haussmann (ed.), 7 Der Aufbau (with a
foreword by L.M. Hartmann) (1919). What follows is a summary of the article. The concept of
Austria-Hungary was used by the upholders of a Klein-Deutschland to suppress 40 million non-
Germans in the Empire (at 15-16). The GroB-Deutschland solution for Austria simply meant that
the Habsburgs and Hohenzollerns could no longer divide the Germans in Austria who could then
vote for the grofdeutsche solution (at 19). This represented a putting into practice, in the case of
the Germans, of the principle of the French Revolution that every nation had the right of self-
determination to form a State of its own, without having the right to dominate any other State (at
31-32). The right of self-determination that each nation must build its own State means: °... Staat
und Nation gehtren untrennbar zusammen, da die Nation die natiirliche Verbindung der Menschen
bildet. Sie ist zusammengeschmiedet durch das Gefiihl der Zusammengeh®origkeit; die Einheit der
Nation beruht daher nicht auf Gewalt und Eroberung, wie es bei den historisch gewordenen Staaten
der Fall ist, sondern auf dem Recht der Selbstbestimmung...’ (at 32).

5 ‘Deutschsiidtirol’, Drei Vortrige von Voltelini, Verdross, Winkler, in W. Winkler (ed.), Schrifien
des Institutes fiir Statistik der Minderheitsvélker an der Universitdt Wien, Vol. 5 (1926).

6 Ibid., at 5. After a complex discussion as to whether Austria could benefit from an Allied
commitment to Germany to conclude peace on the basis of Wilson’s 14 Points (at 6-7), Verdross
notes that the Allies decided to implement a commitment to Italy, on the basis of which it entered
the war, to give it the Brenner Pass border with Austria (at 7-8). Verdross then considers Italian
government undertakings to respect German minority rights in South Tyrol and, in his view, the
systematic violation of these rights, especially after Mussolini came to power (at 9 et seq.).

7 Ibid., at 24-26. Nothing was to be expected of the mechanisms afforded by the League of Nations.
Verdross speaks of ‘saving’ South Tyrol. His paper appears mainly concerned with guaranteeing
basic minority group rights, at 25.
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In the 1930s Verdross’s All-German (gesamtdeutsch) nationalism came with a
sympathy for National Socialists, particularly students, in the years 1934-38. This
subject has been considered by Oliver Rathkolb in his study of the Vienna Law
Faculty,® which has received no written response from the Faculty since its
publication. In the course of investigations of Verdross conducted by Nazi
authorities during the period of his suspension after March 1938, he himself
presented a statement for the attention of the Reichskommissar for the Reunification
of Austria with Germany. It is entitled: ‘The National-political and National-legal -
(nationalrechtliche) Activities of Univ. Prof. Dr. A. Verdross’. The statement lists
his collaboration with NS circles in his desire to favour All-German
(gesamideutsche) views. He cites among his publications the 1919 piece already
discussed and numerous other short pieces on the question of Anschluss, the Sudeten
Germans and minority rights. Verdross himself stressed his support of National
Socialist students, all of which served, in his view, to demonstrate his nationalist
stance.?

Al of this suggests that Verdross’s association with National Socialism was not
a short-lived, purely opportunistic or otherwise ‘weak’ bowing or bending to
circumstances. The apparently cursory approval of National Socialism in the 1937
textbook, Vilkerrecht10 is rooted in a deep commitment to German nationalism.
When he was reinstated to teach again in the spring of 1939 he undertook regularly
the general introduction to the study of law under the title Volk und Staat.!! In the
textbook (Vélkerrecht (1937)), under the rubric Volk und Staat (Volkerrechtliche
Grundbegriffe) he presented a firmly nationalist perspective which is a consistent
development of the ideas in the 1919 article. There are three elements in his
doctrine. The individual man exists only as a member of a people;!2 the goal of a
peaceful international order is to ensure that each people is able to build its own

8 Rathkolb, ‘Die Rechts- und Staatswissenschaftliche Fakultit der Universitit Wien zwischen
Antisemitismus, Deutschnationalismus und Nationalsozialismus 1938, davor und danach’, in G.
Heiss et al., Willfahrige Wissenschaft (1989) 197 esp. 217-219.

9 Gauakt No. 259658, Osterreichisches Staatsarchiv, Bericht iiber Alfred von Verdross.

10 A. Verdross, Vilkerrecht, supra note 1, at 29. In his statement to the Reichskommissar (Gauakt,
supra note 9) Verdross cites several critical reviews of this work. In Vélkerbund und Vélkerrecht a
leading NS international lawyer, G.A. Walz, praises the work as ... eine v8lkerrechtswissen-
schaftliche Gesamtschau vom deutschen Standpunk:...’ (emphasized by Verdross). The Berlin
Journal Kulturwehr (1938) at 60 states that the book is already the most widely recommended in
German universities. Verdross underlines the review’s favourable remarks about his objective
treatment of nationality as a concept, avoiding the liberal subjectivism of French approaches to the
topic. Once again Verdross emphasizes the characterization of the book as ‘das bedeutendste
deutsche Lehrbuch des Vélkerrechts...” Consistently Verdross stresses his commitment to German
nationalism and does not try to present himself as a National Socialist.

11 See the official Vienna University Vorlesungsverzeichnis from the Wintersemester 1939-40 until
the Wintersemester 1944-45.

12 Vélkerrecht, supra note 1, at 39: “... Wir haben schon frither darauf hingewiesen, daB es keine
Menschen an sich, sondern nur Menschen bestimmter Art gibt. Die h6chste natiirliche menschliche
Art bildet das Volkstum; daher gehort jeder Mensch einem bestimmten Volkstum an...’
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State:!3 and it is the State and the international legal order’s function to serve the
well-being of peoples, and not vice versa.!4 This is the background against which
" Verdross would have undertaken in the 3rd Trimester of 1940 a course entitled Der
Neuaufbau Europas im Lichte des Volkerrechts (The Rebuilding of Europe in the
Perspective of International Law).13

In other words, during the whole period of the 1920s and 30s Verdross’s
intellectual stance and convictions were clear and did not change. How he chose to
present himself after 1945 is another matter and is not the subject of this article.
Instead the concemn is, without the benefit of hindsight, to investigate what exactly
he himself understood by nationalism and how he understood it to be compatible
with some version of National Socialism. In the space at present allocated, and in
the absence of access to private papers, a beginning will be made by exploring the
intellectual affinities between Verdross and Othmar Spann. Spann was a colleague
in the Vienna Law Faculty who has a reputation as a leading nationalist theorist of
the inter-war period, interested in collaboration with National Socialism, but
removed in 1938 by the Nazis, never to be reinstated. Given the very extensive
research on Spann’s close, but eventually very troubled relations with the Nazis, it is
particularly interesting to explore the intellectual relationship between the two
against a background of scholarship where the ambiguities of Spann’s position have
been extensively highlighted. This experience can only help in assessing possible
ambiguities in Verdross’s position. 16

That is to say it will not be attempted in this short article to give a systematic
account of the entire content of Verdross’s 1937 textbook. This was undertaken in
1939 by Emst Engelberg in an article published in France.!7 This very critical piece
highlights Verdross’s engagement for an international law of peoples (un droit des
peuples) and stresses that Verdross attached to this framework the pre-1914 doctrine
of the droits fondamentaux of States, thereby radically subjectivizing international
law and destabilizing it by relying on a doctrine of absolute State sovereignty.!8
Engelberg’s critique cites the work of Bristler!? but it puts forward the speculative
argument that the reason Verdross combines these two sets of ideas is to give free
rein to an arbitrary and expansive NS foreign policy.20 The object of the present
article is not to refute this general argument but to begin scholarly analysis of

13 Tbid,, at 40, citing Augustine stating that God chose to allow the variety of peoples and languages
to persist and °... daB es fiir den Frieden der Welt am besten bestellt wire, wenn jede ‘gens’ ihren
eigenen Staat bilden wiirde...’

14 Ibid, at 41: “... ist die Idee des Staates auf das Volk riickbezogen, da es seine Aufgabe ist, das Volk
zu schiitzen und zu vervollkommen... Da aber die Staaten nur ZuBere Organisationen lebendiger
Volker sind, steht auch das Vélkerrecht letztlich im Dienste dieser...’

15  See the Vorlesungsverzeichnis of Vienna University for 1940.

16  See A. Mohler, Die Konservative Revolution in Deutschiand 1918-1932. Ein Handbuch (4th ed.,
1994) 413, and Erginzungsband, 58.

17 “Les bases idéologiques de la nouvelle conception de droit international de M. Alfred von
Verdross’, 46 RGDIP (1939) 37-52.

18 Ibid., at 39 and 44.

19 Die Volkerrechtslehre des Nationalsozialismus (1938) at 42 of Engelberg’s text.

20  Tbid.
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Verdross’s work during this period by examining as closely as possible the
metaphysical foundation he gives to an international law of peoples.

I1. The Concept of Relationship in Spann’s Social Theory

Spann developed an integrationalist and/or organic theory of the relationship of the
individual to community, of which his theory of law, State and society was part.
Some introduction to these basic ideas is necessary, if only to give some general
orientation as to how Verdross could see them as applicable to international law.
Later, some of the ‘ambiguities’ in Spann’s thought can be returned to. The two
words (integrationalist, organic) refer to the idea that all relationships should be in
some sense essential, necessary, thereby implying a mutual boundedness, making
separation incompatible with continued independent existence. Spann was far from
denying that the Volk (people) is also bound within a community of Menschheit
(mankind). Rather it is the nature of this relationship which needs to be explored. He
sees it as transforming so utterly individual identity that it makes no sense to think
of individuals outside relationship. A favourite expression of Spann was ‘Selbstsein
durch Sein im anderen’ 2! This is within a romantic tradition in the sense that great
importance is attached to the personal, emotion, feeling, etc. Thus, Spann’s view of
relationship is of a direct (unmittelbar) meeting of hearts in which separate identity
is transformed rather than lost.22

On the first page of the introduction to Die Einheit des rechtlichen Weltbildes?3
Verdross remarks that after completion of his manuscript (1923) the second edition
of Othmar Spann’s Gesellschaftslehre (also 1923) came to his attention. This he
regards as the first serious attempt to present State.and law as different parts of
society as a whole. Spann is accredited with denying the dominant doctrine that law
is created by the State, in favour of the phenomenological approach that the State
should be seen as a unity of action while the law is a unity of values. He mentions
Spann again later in the same text in quite general terms but, nonetheless, in terms
which are central to Verdross. The 16th century Spanish school of international law,
for instance Vitoria, recognized the State as integrally and necessarily part of an
international order, while the modern school of positivism sees the State as free to
choose whether to bind itself ‘externally’ and ‘accidentally’ to international law.
The relationship is not essential (wesensnotwendig), so that the State can leave it at
will. In contrast, the old doctrine is that States and international law stand, in their

21 O. Spann, Gesamtausgabe Vol. 4, Gesellschaftslehre (Social Theory), (W. Heinrich and others
(ed.), 1969, reproducing the 3rd edition of 1930) 144: ‘... der menschliche Geist hat nicht
Einzelheit sondern Gezweiung ... ohne Sein im Andern kann der menschliche Geist ebensowenig
ein Selbst sein ... wie man ohne Wind segein kann...” .

22 Ibid,, at 147: “... Der andere Geist, das Du, das uns gegeniibertritt, das ist unser Herz, unser anderer
Selbst...”

23 A. Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage der Vilkerrechtsverfassung
(The Unity of the Legal World...) (1923) at 1-2.
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relation to each other, in an original mutual boundedness as of the Whole to the
Parts.24 At this point Spann is introduced as having been taken to assert that the
universalist perspective is the only correct social theory and he cites Spann on the
place of the Volkstum as a member (Glied) of mankind (Menschheif).2>

II. Verdross’s Comments on Spann’s Social Theory

After the publication of the Einheit Verdross wrote an extensive theoretical article in
which he gives central place to Spann.26 The argument of the article appears again
in Die Verfassung der Vélkerrechtsgemeinschaft.2’ Once again Verdross is
concerned with the nature of relationship, firstly at the individual-social level and
subsequently with the implications for interational order. Kelsen and Spann are set
together as recognising that a meaningful unity?8 can only be won from the
perspective of an objective order. The latter cannot arise out of the coming together
of independent units. These independent units must, somehow, already be members
of a meaningful order.??

The notion of objective value as meaningful, is opposed to subjectivist, i.e.
individualist, explanations of meaning in a way which clearly anticipates the
individual-collective assumption underlying Verdross’s textbook concept of Volk in
1937. International law theory is being drawn from a primary social theory.
Verdross has, as seen above, claimed to develop an objective concept of the Volk in
which the individual is integrated, while the Volk itself is mid-way in an ascending
series of identification-producing relations. The key concept of universal also
appears in opposition to that of individual. These elements are taken from Spann in
the synthesis which Verdross makes of his thought in the Gesellschaftslehre. So it is
not the separate individual who is the starting-point but the universal totality/whole
of society (das universale Ganze der Gesellschaft). The individual can only be
understood as an offshoot of the totality (die Ausgliederung von Ganzheiten). A
decisive conclusion follows. The human being as such does not exist. For he is
always a member of a particular family, class, State, cultural world, and finally of

24 A, Verdross, Die Einheit..., supra note 23, at 41: ‘fiir welche Vélkerrecht und Staaten in
urspriinglicher Aufeinanderbezogenheit stehen, wie das Ganze zu seinen Teilen, indem die Staaten
die Glieder dieser Einheit darstellen...’

25  Ibid.

26  Archiv fiir Rechts- und Wirtschaftsphilosophie, Die gesellschaﬁ:wuseruchaﬁhchen Grundlagen
der Vélkerrechistheorie, Vol. XVIII (1924/25) 413-431, reproduced in H. Kiecatsky er al. (ed.),
Die Wiener rechistheoretische Schule, Vol. 11 (1968) 2079.

27  [The Constitution of the International Law Communiry] (Springer Verlag, Wien-Berlin, 1926).

28  Einheit is a key word for Verdross.

29 Ibid., at 2080: ‘... denn nicht mehr darum kann es sich nun handein, wie aus dem
Aufeinanderwirken von urspriinglich selbstindigen Einzelnen eine soziale Einheit entsteht,
sondemn die Einzelnen werden in Wahrheit von vornherein als die Organe, als die Glieder einer
sinnvollen Ordnung betrachtet, da erst von diesen aus ihr Handeln gedeutet werden kann...’
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the Cosmos, but a human being never exists who was somehow never a member of
anything.30 :

In particular universalism expresses conceptually the centrality of relationship in
opposition to individualism.3!

Verdross uses the universalist method to oppose a number of individualist
approaches to international law. Universalism will resist the ethno-centricity of the
Roman approach to treaty obligation which supposed that a community could only
bind itself in terms of its own values, as it was not integrated within a wider world
community.32 Yet it has to be seen that Verdross is, at the same time, aligning
himself with the conservative German Sonderweg against the English and French
Enlightenment. He connects his rejection of the idea that States can simply bind
themselves to one another through treaties with the idea that individuals can found
States through the instrument of a social contract, in fact the very basis of English
and French democratic liberalism.33 This very strong anti-individualist rhetoric is
the background to the assumption that it is not the treaty itself but the underlying
principle pacta sunt servanda which expresses the objective order which is prior to
the individual.34 The alternative is nothing but ‘... subjektivistisches Naturrecht...’35

The decisive conclusion to Verdross’s argument is that he speaks not of inter-
national law or legal order but of the constitution of the international law
community. Organic theory is central to the shaping of a particularly close
association of States in a single and distinctive community. Biological and cultural
metaphors abound, although they are more fully developed in the 1926 book. Two
States cannot deal directly with one another as two foreign beings (fremde Wesen)
but only through the incorporation of one under the other, so that it becomes a
member (Glied) of it, or both are subordinated (unterworfen/als Glieder einer ihnen
iibergeordneten Ganzheit).36 A dichotomy is drawn between hegemonial relations
and relations of union (Einheit/Universalitit). The autonomous nation-State has no
place in Verdross’s thinking. He is drawing on Spann for a theory of international
community. Autonomy on its own contains within itself a drive to hegemonial

30  Ibid., at 2080: ‘... Einen Menschen an sich gibt es also nicht. Denn er ist Glied einer bestimmten
. Familie, Glied eines bestimmten Standes, Glied eines bestimmten Kulturkreises, Glied der
Menschheit, endlich Glied des Kosmos, niemals aber Mensch, der nicht irgendwie Glied wire...’

31 Ibid., at 2081. Causality, individualism and empiricism are lumped together ‘... wihrend ihr
Widerpart, die universalistische Gesellschaftslehre, ihr innerlich nicht nur nicht entgegensteht,
sondern geradezu ihre Grundlage bilden will, da sie es sich ja zur Aufgabe gesetzt hat, das
Gesamiganze aller Teilganzen der Gesellschaft, darunter auch das Teilganze Recht, unter derselben
Einstellung, wie die Rechtstheorie, nimlich als Ordnung von Normen grundsitzlich zu erfassen...’

32 Ibid., at 2082-3.

33  TIbid., at 2085. The doctrine of auto-limitation coming from Bergbohm and Jellinek ‘... ist der
getreue Abklatsch der zweiten Spielart des zwischenmenschlichen Individualismus, der den Staat
durch Vertrag zwischen den bisher unverbundenen Menschen entstehen 148t...°

34  Ibid., at 2085-6.

35 TIbid, at 2087.

36  Ibid., at 2090. In the Verfassung Verdross cites this article’s argument virtually word for word, at
38, also 7-8.
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incorporation which can only be satisfied through world domination through a
single State. In an individualist perspective one State is drawn into the system of
another.37 The notion of a stable external public law (dufleres Staatsrecht) is
unrealistic because even this supposes that outside the State another State is
present.38

Drawing from Spann’s Kategorienlehre (1924),3% Verdross’s concept of
community has definite implications for acceptance into the community through
recognition. Thus, to recognize another State in a particular field means nothing
other than to regard it as a member of the same community. This is the meaning of
the primacy of the community of States.4? However, there is no explicitly
exclusivist concept of community intended here. Verdross highlights Spann’s
acceptance, again drawing on the Gesellschaftslehre that the Volkstum is not the
final totality, but itself part of a higher totality, which is humankind.#! At the same
time, Verdross does not understand by humankind (Menschheit) a world State of
atomised individuals.4? There is a community of States. The individual State and the
community of States do not stand in opposition to each other as two foreign bodies
(Fremdkérper) whose wills clash in a power struggle. Verdross sees himself as
presenting a serious social theory of international relations, opposing, for instance, a
power politics theory. Hence it is important to assert the organic nature of the
relation of State to State community. The State community lives only in and through
its members, the States.43 ’

At the same time, one might regard Verdross’s theory as a type of ‘metaphysical
decoration’ for his equally held and more conventional view that international law
does not exist apart from States, that it has no organs of its own, that international
organs such as the League of Nations or the World Court are called into being by
States.#4 Only States are the direct organs of international law. An international law
independent from State law (Staatsrecht) is impossible. However, Verdross regards
his organic theory as essential to overcome the idea that international law is
therefore unilaterally dependent on State law. Unity (Einheif) means ‘members one
of the other’ .43

37  Ibid., at 2090: “... dadurch wird aber der andere Teil zum Gliede dieses herabgedriickt...’

38 Ibid, ‘... wihrend der zum Gliede gewordene ehemals fremde Staat sich nicht mehr auferhalb
sondemn innerhalb des einzigen Staates befindet...’

39  O. Spann, Gesamtausgabe, Vol. 6, Kategorienlehre, supra note 21 and infra note 80.

40 Ibid., at 2092: ‘... Einen anderen Staat in einem bestimmten Bereich anerkennen, hei8t so nichts
anderes, als sich mit ithm als Glieder derselben Gemeinschaft betrachten...”

41  Ibid., at 2093-4: ‘... das Volkstum keine letzte Ganzheit bildet, sondem selbst wiederum als Glied
héherer Ganzheiten, letztlich der Menschheit erscheint...."

42 See above in his submission to the NS authorities his defence of his textbook as representing
objective rather than subjective nationalism, in the Gauak (supra note 9).

43 Ibid,, at 2094: ‘... vielmehr lebt die Staatengemeinschaft nur in ihren Gliedern, den Staaten...”

44 Ibid., at 2094-5.
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