The ‘Federal Analogy’ and UN Charter Interpretation:
A Crucial Issue

Gaetano Arangio-Ruiz*

I. Introduction

The wealth of literature sparked by the so-called revitalization of the United Nations
(UN) Security Council following the end of the Cold War indicates a healthy and
growing interest among intemational legal scholars in the question of the legality of
UN action or inaction. This trend is supported by the almost simultaneous occur-
rence of the fiftieth anniversary of the UN Charter. The present article does not
directly examine the problem of the legality of UN action, but rather deals with just
one aspect, however fundamental, of that issue, with particular reference to the Se-
curity Council. Its focus is upon the analogy between the UN Charter and federal
constitutions, upon which a number of officials and scholars seem to rely, more or
less explicitly, in order to establish a legal basis for that expansion of the Security
Council's sphere of action which, for better or worse, we have witnessed over the
past few years. As is well known, it is in effect this analogy which, it is claimed,
gives legitimacy to the application of the doctrine of implied powers to extend the
field of action of international bodies, notably the UN, beyond the areas expressly
covered by the provisions of their constituent instruments.

In relation to the UN, the federal analogy may be justified, marginally, within the
framework of operational activities carried out by the Organization under the legal
cover not so much of the Charter but of more or less special agreements with the
state(s) whose territory or people are to be affected. However, for the Charter provi-
sions concerning the Organization’s statutory functions vis-d-vis the member States,
the analogy is, in this author’s opinion, both undemonstrated and implausible. It
cannot be assumed, therefore, that the doctrine of implied powers is applicable as an
interpretive tool of the Charter for the determination of the powers of the political
organs of the UN. In the case of the Security Council, the analogy is even less justi-
fied than it may be for other bodies, and is more dangerous for the preservation and
development of the rule of law in the ‘organized international community’. My aim
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in writing in this forum, prompted also by my recent experience as the International
Law Commission’s Special Rapporteur on state responsibility, is not to draw con-
clusions on an issue which I intend to delve into more deeply than is possible in an
article, but to stimulate a serious discussion of the federal analogy as an alleged
basis for the application of the implied powers doctrine to the role of the UN, and
particularly of the Security Council.

IL Prima Facie Data

It is common knowledge that the locus classicus of the doctrine of implied powers is
the constitutional practice of the United States of America. It is on the basis of this

- doctrine that the Congress and the President have gradually extended their powers at
the expense of those reserved to the states by the 1791 Constitution; it is also com-
mon knowledge that this process has gone so far as to prompt a judge of the United
States Supreme Court to declare that the idea that congressional and presidential
powers derive from the Constitution is a mere fiction.

Now, according to the adherents of what I refer to, for the sake of brevity, as the
‘constitutional’ theories of the UN,! the Charter presents sufficient similarities to
federal constitutions, and especially to that of the United States, to justify — and to
Justify in law — the application to UN organs of that same doctrine of implied pow-
ers which provided the basis for the gradual extension of powers of the two most
important organs of the United States central government. Justice Holmes' famous
statement would thus apply just as well to the UN Charter as it does to the Constitu-
tion of the United States.2 Indeed, the UN Charter has also created a ‘being’, an
‘organism — this we can all readily see. Hence, according to the ‘constitutionalists’,
the doctrine of implied powers would also apply to the organs provided for by the
Charter. Practice shows that those states which prevail by number or voting rights in
the political organs of the UN do not fail to exploit the doctrine of implied powers
whenever they find it convenient, without much concern for the need to justify its
application. It is mainly international legal scholars who seek that justification.
Anxious as they are to be able to extend to their own discipline the most refined
tools developed in the theory and practice of public law within national legal orders,
the great majority of international law scholars seem ready to do their utmost to
invent any theory that may help demonstrate the legality of the conduct of UN or-
gans. In the 1960s and 1970s, those members of the Assembly prevailing by number
resorted to the implied powers doctrine in an attempt to justify a legislative or quasi-

1 See Section ITI of this article.

2 ‘When we are dealing with words that are also a constituent act, the Constitution of the United States,
we must realize that they have called into life a being the development of which could not have been
foreseen completely by the most gifted of its begetters. It was enough for them to realize or to hope
that they had created an organism,; it had taken a century and has cost their successors much sweat and
blood to prove that they created a Nation.’ Missouri v. Hoiland, US Supreme Court. 252 U.S. 416, at
433,
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legislative function for that body. In the Security Council some states seem now to
be increasingly inclined to rely, more or less explicitly, on the same doctrine to jus-
tify a broadening of the Council’s powers, taking them far beyond what this author
believes to lie within that body’s tasks according to any reasonable interpretation of
the Charter.

Supporters of the federal or quasi-federal nature of the UN Charter would surely
not be short of arguments based on ‘circumstantial evidence’.

Firstly, the Charter does establish an institutional union of states. This places the
UN in a very general category to which, albeit to qualitatively different extents, both
the confederation and the federal state also seem to belong. Secondly, since the
confederation sub-species, even more than that of the federal state, offers concrete
models characterized by various degrees of centralization or decentralization, the
possibility of generic rapprochements cannot be denied a priori. It follows that,
however small the degree of similarity may have been between the Charter and a
federal constitution in 1946, and however small it may be today after the real or
presumed evolution of the Charter in response to the vicissitudes of half a ceftury,
one consideration cannot easily be set aside: that only history will tell whether, in
which ways, and to what extent a comparison of the Charter to a constitution may be
justified. While we cannot fail to agree with Leo Gross’ comment that ‘the United
Nations is not like the United States even in its infancy’, we must by the same token
also agree with him when he adds:

The possibility, of course, cannot be excluded that after a century, and, as Mr. Justice
Holmes said, much sweat and blood — not to mention Sir Winston Churchill’s tears -
the United Nations will acquire the degree of integration which will make the
comparison with the federalism of the United States more tenable.3

Open-mindedness is also impelled by the fact that such a perceptive observer of
the League of Nations as Sir Alfred Zimmem, while recognizing (unlike a number
of contemporary scholars) that international law did not have a ‘constitution’ up
until the First World War, seemed by implication to suggest that the Covenant had
perhaps marked a first step towards the closing of what he viewed as a ‘consti-
tutional’ gap.# A fortiori one may be inclined to think, as indeed many appear to do,
that that step was taken after the Second World War with the creation of the new
‘being’ or ‘organism’ whose fiftieth anniversary is now being celebrated.

What should one say, then? Are the majority — the ‘constitutionalists’ — right?
And if so, to what extent?

In response to the claim that the ‘being’ or ‘organism’ created by the Charter
presents the features of a constitutional structure — an assertion which manifestly
implies the federal analogy — one might be content to counter, continuing on the

3 Gross, ‘The International Court of Justice and the United Nations’, 120 RCADI (1967, 1) 403

(emphasis added).
4 A. Zimmem, The League of Nations and the Rule of Law (1936) 277 et seq.
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same line of ‘circumstantial evidence', with a series of equally straightforward con-
siderations.

(i) On a par with the League of Nations, the UN is not a ‘super-state’. This was
stated by the International Court of Justice in. 1949 and was confirmed by the same
body on another occasion; furthermore, the head of the US delegation to the San
Francisco Conference had already assured the President of the United States to the
same effect.

(ii) The degree of centralization of the UN is so far removed from that of a fed-
eral state that it does not even approach that of a confederation. Pursuing the com-
parison with the North American Union, the UN does not even achieve the degree of
integration of the Articles of Confederation: an instrument to which the name of
constitution was most likely given only after it had been surpassed by events and
when the elites of the thirteen colonies had espoused the idea that the Articles should
be completely superseded by a true constitution.’

(iii) The Charter disqualifies itself as a constitution in that it expressly reserves,
together with equality, the sovereignty of all member States (Article 2.1) and their
domestic jurisdiction (Article 2.7). This point was firmly stressed by Dulles at San
Francisco, when he observed (in defence of his preferred formulation of Article 2.7)
that the UN was to deal only with governments.8 A federal state, and even an

5 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypi, Advisory Opinion,
ICJ Reports (1980) 89-90, para. 37 citing the Court’s analogous dictum in Reparation for Injuries
Suffered in the Service of the United Nations, Advisory Opinion, ICJ Reports (1949) 179.

6 U.S. Department of State, Charter of the United Nations: Report to the President on the Resulis of the
San Francisco Conference by the Chairman of the United States Delegation, the Secretary of State, 26
June 1945, Publication 2349, Conference Series 71, at 157-8.

7 This calls for qualification. Although generally referred to as ‘the Confederation’, the Articles did
contain elements transcending a merely inter-state compact. Such was the case with a number of pow-
ers attributed to the Congress. In addition, and most importantly, the Articles were drawn up within a
body composed of men who emanated less indirectly from the peoples of their respective communi-
ties of origin than is the case with governmental delegates to an inter-state body. Be that as it may of
such coastitutional elements, what matters most for comparative purposes is that an inter-individual
constitutional fabric in a material sense had already started developing among the peoples of the 13
colonies (together with the very idea of an American ‘nation’) at least from the time of the First Conti-
nental Congress of 1774 and the early ‘Association’. That process continued, albeit not without a
number of crises, until the Philadelphia Constitutional Convention of 1787 and beyond. It is thus clear
that two sets of normative phenomena were concurring within American society during the founding
period. On the one hand, there were the tendentially egalitarian, intemational-type relations among the
13 political units, as formally governed by the ‘Association’ and later by the Articles; on the other
hand, there was the inter-individual legal fabric, at first barely going beyond the milieu of, and around,
the First Congress but later gradually embracing all the peoples of the Thirteen as onc nation. By 1791
this latter phenomenon had prevailed over the former, after a period of more or less critical coexis-
tence. Recent works by J.N. Rakove, The Beginnings of National Politics: An Interpretative History of
the Continental Congress (1979), Idem, ‘The Collapse of the Articles of Confederation’, in JJ. Bar-
low, LW. Levy and K. Masugi (eds.), The American Founding (1988), and E.S. Morgan, The Birth of
the Republic, 1763-1789 (3rd ed., 1992) confirm the opiniton which the present writer drew long ago
(See G. Arangio-Ruiz, Rapporti contramneali fra Stati e organizzazione intemazionale (Archivio
Giuridico Filippo Serafini, Sixth Series, 1-2. 1950) 105-114, para. 29) from the older works by J.
Fiske, A.W. Small and M. Hockett. See also Jensen, ‘The Articles of Confederation’, in B. Ollman
and J. Bimbeum (eds.), The United States Constitution (1990).

8 UNCIO VI, 508.
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‘advanced’ confederation, as may be seen in the Articles of Confederation, goes
beyond governments.

(iv) The only point which would seem to lessen the gap between the Charter and
a confederal pact (although remaining very far from a federal constitution) is the
provision ~ rara avis - for the direct availability of armed forces on the part of the
Organization. One might be tempted to equate this with what was achieved by the
North American Union during the war of independence, even prior to the entry into
force of the Articles of Confederation; namely, the possibility of direct recourse to
armed force by the Congress, under the command of George Washington who was
directly appointed by that body. Apart from the fact, however, that only under cer-
tain highly problematic conditions would the Charter provisions in question be suf-
ficient to qualify the UN as a constitutional fabric under intemational law, it is well
known that the implementation of those provisions remains highly improbable.?

III. The Theoretical Test of the Analogy

Moving away from merely circumstantial evidence, the real test as to whether the
federal analogy thesis holds with respect to the UN is the degree, if any, to which the
Charter affects the legal structure of the relations of the member States with each
other. The problem is whether the rules laid down in the Charter and the organs
operating in implementation thereof modify to any degree the kind of egalitarian,
essentially horizontal relations existing among states under general international law
and ordinary treaty rules. It is, in other words, a question of determining whether
and possibly to what extent — the Charter brings about any ‘verticalization’ in the
relations of the member States infer se and with the UN that may justify the federal
analogies assumed by the constitutional theories. This is the point that requires veri-
fication. And to do so it is indispensable to carry the analysis beyond the generic
data considered so far. :

Such an analysis must be conducted within the broader framework of that gen-
eral international law with respect to which (according to the constitutional theories)
the Charter would have brought about structural innovations of an institutional na-
ture. It is therefore necessary to consider, first of all, at least some of the most cru-
cial aspects of the concept of general international law wherein the constitutional
theories of the Charter are presumably rooted.

Constitutional conceptions of the UN, as this author rightly or wrongly under-
stands them, are based upon those theories which envisage the whole of international
law as a kind of decentralized public law of the legal community of mankind. In
particular, three interrelated corollaries of such theories stand out as a premise of the
constitutional conception of the UN.

9 This issue is discussed further in Section IV.
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The first corollary is that, as a legal community, the universal human society is
not, per se, inorganic. On the contrary, it is, in its own way, organized. In legal
terms, it is organized into separate, autonomous political communities governed by
their respective states. Within the framework of this conception, each state appears
to be a juridical subdivision of the universal legal community, legitimized as such to
rule over its respective national society. The situation of states under international
law would thus be qualitatively not dissimilar to the situation of municipalities,
provinces, regions, départements, cantons and Lénder — or the member states of a
federation - legitimized by national law as autonomous institutions for the govern-
ance of the respective state subdivisions. In other words, states are viewed, implic-
itly or explicitly, as organs of international law, the latter being understood, as
noted, as the public law of the legal community of mankind. Compared with the
major forms of association — the unitary state, the federal state, the confederation —
the international legal community would be characterized, according to this vision,
by a higher degree of decentralization of the governmental functions attributed by
international law to states. One of the most egregious examples of this construction
is Georges Scelle’s theory of dédoublement fonctionnel: a dédoublement by virtue of
which each state would operate simultaneously as internal legislator and interna-
tional legislator — but in either role it would be acting in the legal capacity of a de-
centralized organ of an international law conceived as the constitutional law of man-
kind. In conclusion, the ‘constitutionalists’ assume that legal organization would
already exist not only within national societies under national law, but also in the
universal human society as governed by international law. Hence, according to this
view, some degree of organization, however rudimentary, would pre-date the
League and the UN.

The second corollary is that every agreement between states constitutes an inter-
institutional act, deriving that character from the public law nature of the contracting
states in their capacity as decentralized organs (first corollary) of the universal legal
community. It follows that agreements between states would be suitable law-making
instruments by means of which states could establish further organs, transferring to
them a part of their functions in such & way as to reduce the degree of decentraliza-
tion of the universal public law. The Charter would supposedly have had just such
an effect.

The third corollary is that international law is essentially inter-individual. Conse-
quently, not only states, but also peoples themselves, would form the ‘constituency’
of international law.!0 Building on the public law nature of the agreements estab-
lishing international organs, this last point completes the picture by automatically
involving the peoples, and the individuals composing them, in the compacts con-
cluded by states, as their trustees, to institute new organs in addition to existing
(state) ones.

10 1 use the elementary distinction between & ‘constituency’ of states and a ‘constituency” of individuals
as used, for instance, by Corbett, *Social Basis of the Law of Nations’, 85 RCAD/ (1954. 1) 479.
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As the public law of mankind, international law would thus be endowed, on a par
with the law of any integrated society, with the following three features: (a) an
original organic context; that is to say, a legal organization into states, and therefore
a first basic step in organization; (b) a suitable constitutional instrument - the treaty
— to reduce the degree of decentralization; and (c) an inter-individual constituency,
forming both the addressees of the actions of the international organs as well as the
human resources to staff the mechanisms of those organs. There would thus exist in
international society, albeit in a rudimentary fashion, the essential legal and socio-
logical conditions which enable national societies to modify any part of the central
or peripheral organization of the state and its subdivisions.!!

Hence, naturally, the constitutional nature of the UN Charter — and, in particular,
two further, more specific assumptions: (i) that the UN membership is bound by the
Charter into a community embracing the member States and their peoples in a
qualitatively similar sense to the way in which a legal person or any subdivision of
national law embraces its members; (ii) that such a community is so personified as
to be placed by international law over and above states in the same sense as legal
persons of national law are placed ‘over and above’ their members or subjects. |
place these two interrelated corollaries under the single heading of the ‘personified
corporate body analogy’.!?

As I have discussed the constitutional theory of international law and its corol-
laries elsewhere,!3 I need not develop the whole argument here. I shall thus limit
myself to stating that the above-mentioned corollaries collapse at the same time as
the unproved notion that international law is the public law of mankind. Against
such a notion stand, together with an impressive body of scholarly opinion, count-
less facts which demonstrate that international law is a body of sui generis rules
governing relations between states as factual, independent entities. In the interna-
tional community one fails to find the ‘original’ organization, so to speak, which the
constitutionalists imaginatively seem to perceive in a coexistence of states as pre-
sumed organs of international law. Nor do the further corollaries come to light:
neither the ‘natural’ capability of inter-state compacts to modify the decentralized
structure of the supposed legal community of mankind by placing international
bodies above states (or states above states), nor the inter-individual nature of inter-
national law, thanks to which the peoples would be ‘naturally’ available to staff
international organs and to be the direct addressees of the organs’ action.

11 This point was perhaps made clearer in a paper given at the X1Ith Congress of the AAA (‘Association
des Auditeurs et Anciens Auditeurs’ of the Hague Academy): Arangio-Ruiz, ‘Reflections on the
Problem of Organisation in Integrated and non Integrated Societies’, 44 Riv. DI (1961) 585.

12 Infra, Section V.

13 Arangio-Ruiz, “The Normative Role of the General Assembly of the United Nations and the Declara-
tion of Principles of Friendly Relations’, 137 RCAD! (1972, II) with an Appendix on “The Concept of
Intemational Law and the Theory of International Organization’, 629 e seq.. revised in /dem, The UN
Declaration on Friendly Relations and the System of the Sources of Intemational Law (1979) 199 et
seq.; Idem, ‘Le Domaine réservé. L’ organisation internationale et le rapport entre droit international et
droit interne. Cours génénal’, 223 RCAD/ (1990, V1) 402 e seq. especially 435 ef seq. Still valid
(although to be revised) is Arangio-Ruiz, Rapporti contrattuali, supra note 7. at 7-158.
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In relation to corollary one, the notion that states are organs of international law
is based on an undemonstrated assimilation of sovereign states with the autonomous
subdivisions (and legal persons) of national law. A host of data that need not be
reiterated here indicate that states are factual entities characterized by independence
(or ‘negative’ sovereignty), and not by autonomy in a proper legal sense. The states
of international law possess none of the features of autonomy of national law sub-
divisions'4 — and this proves that in no sense are they creatures of international
law.15 In relation to corollary two, inter-state agreements are mere ‘private’ law
contracts, capable as such of creating right/duty relationships between the contract-
ing states, but incapable per se of modifying the structure of inter-state relations by
placing organs above states or peoples, let alone by placing certain states above
other states. Finally, in relation to corollary three, individuals and peoples remain
subject to the exclusive control of their respective states. They are, as it were, inter--
nationally accessible, for whichever purposes, only upon the consent or concurrence
of the states to which they belong.

The same facts that disprove the theories of international law as the public (or
constitutional) law of the legal community of mankind prove ad abundantiam the
essentially enduring correctness of the concept of international law as put forward
by scholars such as Oppenheim, Triepel and Anzilotti. Having argued in support of
that position (not without trying to strengthen it on some points), I shall confine
myself here to reiterating, in the words of T.E. Holland, !9 that:

(tihe Law of Nations is but private law writ large. It is an application to political
communities of those legal ideas which were originally applied to the relations of
individuals. Its leading distinctions are therefore naturally those with which private
law has long ago rendered us familiar.

For the present purposes, I only believe it necessary to stress, in addition to the
above-mentioned factual nature of states as international persons, one essential
point. Unlike the private law of national communities, which is conditioned and
guaranteed by a public law, international law (referring to general international law

14 Neither the delegation of powers to the agents of the autonomous entity nor the direct subjection of the
agents to the law of the whole (national) community. Any student of public law is familiar with this
notion. Whatever the term used, it is something quite different from the independence of the average
sovereign state.

15  Some of the ‘constitutionalists’ coatend that the situation indicated in the text is no longer what it used
to be. This is because ‘I’Etat au sens du droit des gens’ tends nowadays to become, they say, ‘I'Etat
des Nations Unies’ (in that the quality of state would become the effect rather than the condition of
admission to the UN). Whether it applies only to the states established through decolonization or to all
states (such as the newest states ensuing from the dismemberment of the USSR or Yugoslavia), this
sounds more than a bit like the story of the Baron who would have miserably drowned in the mud ‘if
the enormous strength of his ayms had not allowed him to grasp his Zogf ("la queue de son chignon”)
and pull out of the swamp not only himself but also the horse’ (my translation from an ltalian version
(1988, Ch. I) of G.A. Bilrger’s Wunderbare Reisen zu Wasser und zu Lande; Feld-ige und Lustige
Abenteuer des Freiherr von Minchhausen (being an expanded edition of the original R.E. Raspe’s
Baron Minchhausen’s Narrative of his Marvelous Travels and Campaigns in Russia (1785). For the
UN to possess a comparably proportional strength should it not have been set up by entities other than
‘Etats au sens du droit des gens'?

16  T.E Holland, Snudies in International Law (1898) 152.






