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I. Introduction

The International Law Commission's Draft Code of Crimes against the Peace and
Security of Mankind has been half a century in the making. In 1947, the General
Assembly of the United Nations requested the Interational Law Commission (ILC)
to formulate the principles of international law recognized in the Charter of the Nur-
emberg Tribunal and in the judgment of the Tribunal and to prepare a draft Code of
offences against the peace and security of mankind, indicating clearly the place to be
accorded to the Nuremberg principles.!

Although the ILC commenced its work in 1949, and submitted a Draft Code five’
years later,2 the General Assembly did not take any action on the Code until the end
of 1981 when it invited the ILC to resume its work.3 In 1991, the ILC provisionally
adopted the draft articles of the Code and transmitted them to governments for their
observations. The adoption of the 1991 Draft Code was, however, complicated by
the process of adopting a statute for 2 permanent criminal court, which the General
Assembly had that same year invited the ILC to consider. Thus, the 1991 Draft Code
was referred back to the Drafting Committee. Following this Committee's report, the
ILC, at its forty-eighth session, held from 6 May to 26 July 1996, adopted the text of
a set of twenty draft articles constituting the Code of Crimes against the Peace and
Security of Mankind (hereinafter ‘the 1996 Draft Code’ or ‘the Draft Code’).

The history of the Draft Code reveals an important fact, namely that the task of
drafting it was commissioned by the General Assembly before many of the norma-
tive sources on which it would rely had come into being. Indeed, with the exception
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of the Hague Convention (IV) of 1907 and the Nuremberg Charter, practically all of
the conventional and charter-based sources of international criminal law and inter-
national humanitarian law, which substantially, if not entirely, overlap with the
subject matter of the Draft Code, have emerged since 1947, in particular the Con-
vention on the Prevention and Punishment of the Crime of Genocide of 1948, the
Geneva Conventions of 1949 and the Additional Protocols of 1977 thereto, as well
as the Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment of 1984. This posed a fundamental problem for the drafters of
the Code. If the Code departed from the texts of these instruments, then it might
create contradictions in the law and sow the seeds of confusion. But if it merely
reproduced those texts verbatim, then it would be otiose. How then was the Draft
Code to coexist alongside these instruments and what use was it to make of themn?

The approach taken by the ILC has been to transplant the operative elements of
various conventions and instruments, while modifying those provisions where it sees
fit. In particular, additional elements have been added to what are already interna-
tional crimes in order to elevate them to the status of the more serious crimes against
the peace and security of mankind. This issue will be taken up in the next section.
"Unfortunately, however, this activity has not been carried out consistently and it has
not had the virtue of rationalizing or simplifying the existing law. Rather, the reverse
has occurred, as this article will attempt to demonstrate. It will be submitted that if
the Code does not rationalize the existing law into a more coherent corpus, departing
from the texts of international instruments only when they are seen to contain imper-
fections or where the law has since developed, then it will be simpler for national
courts or the permanent criminal court to have recourse to those existing instruments
and to customary law rather than to the Code. Thus, if its present deficiencies are not
redressed, the sad conclusion may be drawn that it is better for the administration of
international criminal law if the Code is simply not adopted at all.

I1. Commentary

A. Crimes against the Peace and Security of Mankind versus Other Crimes
under General International Law

It is fundamental to an analysis of the ILC’s modus operandi to understand that a
distinction is implicitly drawn in the Draft Code between crimes against the peace
and security of mankind,* on the one hand, and other crimes under general interna-

4 In fact, the ILC even leaves open the possibility that there are other crimes against the peace and
security of mankind than those appearing in the Draft Code: ‘Paragraph | [of Article 1] restricts
the scope and application of the present Code to those crimes against the peace and security of
mankind that are set out in Part II. This provision is not intended to suggest that the present Code
covers exhaustively all crimes against the peace and security of mankind, but rather to indicate
that the scope and application of the Code are limited to those crimes dealt with in Part II’. Com-
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tional law such as genocide, war crimes, and so forth, on the other. In some cases,
the ILC seems to consider that a crime such as genocide is also a crime against the
peace and security of mankind. In other cases, additional criteria are introduced to
elevate crimes under general international law to the status of crimes against the
peace and security of mankind. For example, under the Draft Code, only war crimes
which are large-scale or systematic are considered to constitute crimes against the
peace and security of mankind:
These general criteria for war crimes under the Code are based on the view that
crimes against the peace and security of mankind are the most serious on the scale
of international offences and that, in order for an offence to be regarded as a crime
against the peace and security of mankind, it must meet certain additional criteria
which raise its level of seriousness.?
The rationale behind the additional criteria chosen is that only those crimes under
general international law which meet the additional criteria are so serious as ro
threaten the peace and security of mankind. In this way, the ILC uses this distinction
to modify definitions of certain crimes, adding additional criteria, without, however,
any authority for so doing. The authority is quite simply absent because there is no
normative source for crimes against the peace and security of mankind or for their
criteria of identity. The Draft Code itself is the only source of law for these crimes
defined as crimes against the peace and security of mankind. Hence, the ILC’s work
in this area is inevitably pure innovation.

The problem with this is that the pre-eminent authority for making determina-
tions as to whether an event of any description constitutes a threat to the peace and
security of mankind lies with the Security Council of the United Nations. Under the
Charter of the United Nations, the Security Council has ‘primary responsibility for
the maintenance of international peace and security’.® To adopt an approach
whereby every offence is premised on a threat to peace and security, as opposed to
an approach which simply treats the title ‘code of crimes against the peace and secu-
rity of mankind’ as a general chapeau for all crimes under international law, runs
certain risks. First, it would mean that a prosecution under the Draft Code could
always be challenged by the defence whenever the Security Council has not antece-
dently determined that the facts in question constitute a threat to international peace
and security. Second, if every offence under the Draft Code must actually threaten
peace and security, then it must be admitted that certain offences which do not in a
particular instance pose any such threat may fall within the Draft Code, while in
other circumstances crimes which do nor fall within the Draft Code, such as the
assassination of a Head of State, do present just such a threat.

This problem is a leitmotif to the Draft Code.

mentary to the Draft Code (hereinafier ‘Commentary'), in Report of the International Law Com-
mission on the Work of its Forty-eighth Session (A/51/10), 14-15 (emphasis added).

5 Commentary, at 113.

6 Article 24(1) of the United Nations Charter.
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B. Jurisdictional issues

The Draft Code, and the ILC's Commentary thereto, also pose, at the outset, a num-
ber of jurisdictional problems (the term ‘jurisdiction’ here being used in its broadest
sense), which are not resolved entirely satisfactorily. The first is the relationship
between the Draft Code and the Draft Statute of the Permanent Criminal Court. The
ILC mentions the possibility of the Code being incorporated in the Statute of an
international criminal court,” but leaves the matter to the General Assembly to de-
cide.® Until the matter is resolved, however, there is likely to be a lot of muddle,
including a real risk of duplication with the work of the Preparatory Committee on
the Establishment of an International Criminal Court, as the latter observed in its
most recent Report.® On the basis of the conclusion herein expressed that the Draft
Code is unworkable in its present form, it is submitted that the best solution would
be for the Permanent Criminal Court to exercise its jurisdiction over crimes under
general international law as defined by existing treaties, including the Charter of the
International Military Tribunal at Nuremberg, and for the Statute therefore to be
adjectival rather than substantive.

The second, closely related issue is the relationship between the Draft Code and
the jurisdiction of any future permanent criminal court. The Draft Code is intended
to function as a jurisdictional basis for both domestic courts and the future interna-
tional permanent criminal court.!® This in itself is unproblematic. The problem
arises when the Code tries to limit domestic jurisdiction. Under Article 8, for exam-
ple, the Draft Code would vest almost exclusive jurisdiction in the permanent crimi-
nal court. Article 8 reads, in part:

Jurisdiction over the crime set out in article 16 [Crime of Aggression] shall rest

with an international criminal court. However, a State referred to in article 16 is not
precluded from trying its nationals for the crime set out in that article.

This provision is objectionable inasmuch as it purports, with respect to aggression,
to bar national jurisdiction, except with respect to the state which committed the
aggression. Three comments are in order. First, this is not really codification, but
rather international legislation over the jurisdiction of national courts. An example
will make clear that it is a dubious enterprise. Let us suppose that a state which has
not adopted the Code nor signed any convention establishing an international crimi-
nal court decides to prosecute a foreign national before its own courts for the crime
of aggression. Whereas prior to the Code, there was nothing which would expressly

7 Commentary, at 13.

8 Commentary, at 14.

9 See A/51/22, para.52: ‘A number of delegations, expressed the view that the crimes [within the
jurisdiction of the court] should be clearly defined in the Statute. However, some delegations en-
visaged the Statute as 2 procedural instrument and expressed concern about possible duplication of
or interference with the work of the International Law Commission on the Draft Code of Crimes
against the Peace and Security of Mankind.’

10 See Article 8 of the Draft Code, ‘Establishment of jurisdiction’, and Articles 9 and 10, as well as
the Commentary thereto.
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bar such a prosecution, the advent of the Code would make the prosecution witra
vires.

Second, Article 8 flies directly in the face of the precedent set at Nuremberg,
where the Allies tried ‘the major war criminais of the European Axis’. In the Nur-
emberg Judgment, the International Military Tribunal declared that in establishing
the Tribunal and the law it was to apply, the Allied signatory powers had ‘done
together what any one of them might have done singly’.!! In other words, each of
the Allied countries was entitled to prosecute German nationals for inter alia crimes
against peace, i.e. aggression. Under the Draft Code, however, the Nuremberg trials
could not take place.

The third comment relates to the manner in which, in all likelihood, the perma-
nent criminal court would have jurisdiction over aggression, namely that it would
only have jurisdiction if the Security Council had already determined the existence
of an act of aggression on the part of the state whose national was the subject of the
prosecution.!2 Thus not only would jurisdiction over aggression be confined to a
permanent criminal court, but a prosecution could only be brought with the unani-
mous consent of the five Permanent Members of the Security Council. This would
mean that aggression would in all likelihood never be charged with respect to ac-
tions by the USA, UK, France, Russia or China, or their allies.

The justification given by the ILC for restricting prosecutions for aggression to a
permanent criminal court or to the state which committed the aggression is that * ...
the exercise of jurisdiction by the national court of a State which entails considera-
tion of the commission of aggression by another State would have serious implica-
tions for international relations and international peace and security’.!3 But how can
one say a priori that any such exercise of jurisdiction would invariably have serious
implications for international peace and security? What if the Security Council had
already determined that the state in question had committed aggression? Why would
another state’s prosecution necessarily threaten international peace and security?
Could not that matter be left to the prosecuting state to decide?

This unravelling by the ILC of norms which have already entered into
acceptance in international law affords an example of what Philip Allott has
called ‘the unmaking of international law’,!4 revealing ‘the long-term destructive

11 The Trial of German War Criminals: Proceedings of the International Military Tribunal Sitting at
Nuremberg (1949) Part 21, at 444, Admittedly, this conclusion derived from the fact that Germany
had unconditionally surrendered to the Allies and that the latter were entitied to legislate for the
former.

12 See Article 23(2) of the ILC’s Druft Statute for a Permanent Criminal Court: ‘A complaint of or
directly related to an act of aggression may not be brought under this Statute unless the Security
Council has first determined that a State has committed the act of aggression which is the subject
of the complaint.’ (A/49/10). Sec also Report of the Preparatory Committee on the Establishment
of an Intemational Criminal Court, A/51/22, para. 73.

13 Commentary, at 50.

14 Allot, *State Responsibility and the Unmaking of International Law’, 29 Harv. Int’l L.J. (1988) 1,
at4.
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effect of a government-dominated commission on the development of international
law’.13

C. Principles of Criminal Liability: Actus Reus and Mens Rea

A cardinal principle of criminal law is actus non facit reum, nisi mens sit rea. In
accordance with this maxim, and that of nullum crimen sine lege, any criminal code
should clearly specify the actus reus and the mens rea required in respect of each
crime. Unfortunately, the Draft Code does not adopt a consistent approach when
dealing with this issue.

1. Mens Rea

Article 2(3) of the Draft Code provides in part:

An individual shall be responsible for a crime set out in article 17, 18, 19 or 20 if
that individual (a) intentionally commits such a crime [...} (emphasis added).

The Draft Code thus purports to establish intention as the requisite mens rea for
crimes against the peace and security of mankind other than aggression, leaving
aside for the moment inchoate forms of liability discussed below. Having done this,
however, it proceeds in its substantive provisions to enumerate many other forms of
mens rea which belie the simple statement in Article 2(3)a): ‘with intent to destroy,
in whole or in part, a national, ethnic, racial or religious group, as such’ (Article 17 -
genocide); ‘deliberately ... calculated® (Article 17(c) — genocide); ‘when committed
intentionally ... with a view to preventing or impeding (a United Nations operation)
from fulfilling its mandate’ (Article 19(1) - crimes against United Nations and asso-
ciated personnel); ‘wilfully’ (Article 20(a)(iii) — war crimes); ‘wantonly’ (Article
20(a)(iv) — war crimes); ‘in the knowledge that’ (Article 20(b)(iii) and (iv) — war
crimes); ‘wilfully in violation of international humanitarian law’ (Article 20(c) — war
crimes); ‘calculated to cause’ (Article 20(e)(i) — war crimes).!6

It is clear in most of these cases why these formulae are used. For example, it
would be impossible to imagine the crime of genocide being defined without the
formula, ‘with intent to destroy, in whole or in part, a national, ethnic, racial or re-

15  An interesting parallel with Allott's comments on the draft articles on State Responsibility and
their ‘fundamental structural feature - the postulation of a concept of “responsibility-arising-from-
wrongfulness” distinct from the wrongful act and from the consequences of a wrongful act’ is also
foond in the transition from the 1991 Draft Code’s enumeration of crimes - ‘aggression’,
‘genocide’ - to that of the 1996 Draft Code - ‘crime of aggression’, cnmeofgenocxde‘ From a
drafting point of view, this formula is inept. In national law, one does not refer to ‘crime of mur-
der’, ‘crime of theft’, but to ‘murder’ and to ‘theft’. But the difference is significant from another
point of view. Under Article 16 of the Draft Code an individual is responsible for the crime of ag-
gression, whereas state responsibility in this regard is referred to in terms of aggression simple. Is
it too much to imagine that this is an attempt to retreat from the notion of crimes of state? Other-
wise, why drive a chimerical wedge between aggression and the crime of aggression?

16  Emphasis added throughout.
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ligious group, as such’, which is enshrined in the Genocide Convention and is fun-
damental to the notion of genocide. This being the case, however, the Draft Code
should not then put forward a deceptively simple, intention-based mens rea require-
ment for crimes against the peace and security of mankind when, in reality, the mens
rea differs from crime to crime and requires a careful perusal in each case of the
provision in question. The approach taken in the Draft Code runs the risk not only of
duplication but also of confusion in any criminal trial conducted in accordance with
its provisions, since at trial the prosecution will have to prove, beyond a reasonable
doubt, that every element of the offence in question is present. It must be clear to all
the Parties from the start whether a given offence comprises, for example, four ele-
ments or five.

In some instances, moreover, it is not just a question of duplication; the mens rea
requirements are actually in contradiction. See, for example, Article 20(e)(ii) -
‘wanton destruction of cities, towns or villages, or devastation not justified by mili-
tary necessity’. ‘Wantonly’ is closer in meaning to ‘recklessly’ than to ‘intentional-
ly’, and is, in fact, a lower threshold. An army commander may destroy a church by
taking a high and, let us assume, unjustifiable risk that the church will be destroyed
by his shelling, without, however, intending to destroy it (i.e. wanton destruction).
Alternatively, he may destroy the church because that is his aim (i.e. intentional
destruction). Both types of destruction should fall under the Code — wanton destruc-
tion because it is expressly provided for in Article 20(e)Xii) and intentional destruc-
tion because it is a fortiori. However Article 2(3)(a), which stipulates a general
requirement of intentional behaviour, sheds doubt on whether there is indeed liabil-
ity for wanton destruction.

Thus, and for the reasons elaborated in the next section, it is submitted that the
ILC should do away with Article 2 altogether. Instead, it should reinstate, mutzatis
mutandis, the more succinct text of Article 3 of the 1991 Code.!”

17 Article 2 of the 1996 Draft Code reads:
Individual responsibility
1. A crime against the peace and security of mankind entails individual responsibility.
2. An individual shal] be responsible for the crime of aggression in accordance with article 16.
3. An individual shall be responsible for a crime set out in article 17, 18, 19 or 20 if that individ-
ual:
(a) intentionally commits such a crime;
(b) orders the commission of such a crime which in fact occurs or is attempted;
(c) fails to prevent or repress the commission of such a crime in the circumstances set out in
article 6;
(d) knowingly aids, abets or otherwise assists, directly and substantially, in the commission of
such a crime, including providing the means for its commission;
(e) directly participates in planning or conspiring to commit such a crime which in fact oc-
curs;
(f) directly and publicly incites another individual to commit such a crime which in fact
occurs;
(g) attempts to commit such a crime by taking action commencing the execution of a crime
which does not in fact occur becanse-of circumstances independent of his intentions.
Article 3 of the 1991 Draft Code read:
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2. Actus Reus

The ILC’s approach of ‘cutting and pasting’ norms, to use computer jargon, is illus-
trated by the way in which it has tinkered with the actus reus of various international
crimes. When so doing, it often uses non-legal language in preference to tried-and-
tested formulae. There are good reasons, however, for retaining legal terminology
which over time has acquired a precise meaning in preference to everyday words
which may have a number of meanings. An example is provided by Article 2(3)(b),
which uses the phrase, ‘ ... orders the commission of such a crime which in fact
occurs ...". This wording fails to capture the intended idea that there must be a
causal link between the order and the crime which is committed. Another example
appears in Article 18(f), with the expression, ‘institutionalised discrimination ...
resulting in seriously disadvantaging a part of the population’.!8

The Draft Code also features several undefined terms with little or no authority
for their inclusion. For example, in Article 2(3)(d), on accomplice liability,
‘knowingly aiding and abetting’ is not considered sufficient to create such liability.
Such aiding and abetting must be ‘direct and substantial’. But whereas ‘aiding’,
‘abetting’ and ‘knowingly’ are terms with a long pedigree in criminal law, it is any-
one’s guess what ‘direct’ and ‘substantial’ mean in this context. The commentary
offers the explanation, ‘... the form of participation of an accomplice must entail ,
assistance which facilitates the commission of a crime in some significant way’,!®
but this does not really clarify the matter.

In general, Article 2 is unnecessarily verbose. All it had to state was that there is
liability for aiding and abetting, attempts, incitements and conspiracies. This the
1991 Draft Code did most admirably.20 It is very difficult to see why the ILC de-
parted from the previously clear formula.

Responsibility and Punishment

1. An individual who commits a crime against the peace and security of mankind is responsible
therefor and is liable to punishment.

2. An individual who aids, abets or provides the means for the commission of a crime against the
peace and security of mankind or conspires in or directly incites the commission of such a crime is
responsible therefor and is liable to punishment.

3. An individual who commits an act constituting an attempt to commil a crime against the peace
and security of mankind is responsible therefor and is liable to punishment. Attempt means any
commencement of execution of a crime that failed or was halted only because of circumstances in-
dependent of the perpetrator’s intention.

18  Emphasis added. This example is also illustrative of poor draftmanship. Article 18(f) should at
least read, * ... institutionalised discrimination ... resulting in serious disadvantage to a part of the
population.” For other examples of poor drafting, see Article 11(1): ‘An individual charged with &
crime against the peace and security of mankind ... shall have the rights: ...’ (list from Article 14(3)
of the ICCPR follows). This should at least read, ‘shall have the following rights:” It is unclear
why the Code does not simply borrow the pithy formula of the ICCPR, viz. ‘shall be entitled to the
following minimum guarantees, in full equality ...". Another example is Article 11(2): *An individ-
ual convicted of a crime shall have the right to his conviction being reviewed according to law’.
This would be better phrased: ‘An individual convicted of a crime shall have the right to have his
conviction and sentence reviewed according to law.’

19  Commentary, at 24.

20  See supra note 16.
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The Draft Code also adds many qualifying words which do not appear in ac-
cepted definitions of offences and defences. For instance, under Article 6, superiors
are responsible for their subordinate’s acts ‘if they knew or had reason to know, in
the circumstances at the time, that the subordinate was committing ... such a crime’.
The italicized words, absent from the corresponding provisions in the Statute of the
International Criminal Tribunal for the former Yugoslavia (ICTY) (Article 7(3)) and
the International Criminal Tribunal for Rwanda (ICTR) (Article 6(3)), are quite
unnecessary. If a superior has reason to know an offence has been committed, then
obviously he has reason to know ‘in the circumstances at the time’. The commentary
indicates that the phrase ‘in the circumstances at the time’ is borrowed from Article
86(2) of Additional Protocol I of 1977. But in Additional Protocol I, the phrase
makes sense because the formula used there is ‘knew’ or ‘had information which
should have enabled them to conclude in the circumstances at the time ... [that a
crime had been committed]’. The Draft Code should either use that formula or the
‘knew or had reason to know’ formula of the ICTY and ICTR Statutes. Typically,
and with predictably incoherent results, the Draft Code tries to use both: ‘the text of
this article is based on the three instruments in the preceding paragraph [Additional
Protocol I, the ICTY Statute and the ICTR Statute]’.2!

D. The Crimes: Articles 16 - 20

1. Article 16 — Aggression

The issue of aggression is one which has, traditionally, been linked to the notion of
state responsibility. This is rnade clear in Article 16 of the Draft Code, under which
an individual may be found responsible for a crime of aggression if that person
‘actively participates in or orders the planning, preparation, initiation or waging of
aggression committed by a State’ (emphasis added). Yet the Draft Code, as an inter-
national criminal code, is meant to determine individual criminal responsibility, and
not that of a state. The Draft Code tergiversates by separating the subject-matter
Jjurisdiction of Article 16 from any connection with state responsibility, while nev-
ertheless requiring a determination as to whether aggression was committed by a
state: .
The words ‘aggression committed by a State’ clearly indicate that such a violation
of the law by a State is a sine qua non condition for the possible attribution to an
individual of responsibility for a crime of aggression. None the less, the scope of
the present article is limited to participation in a crime of aggression for the pur-
poses of individual criminal responsibility. It therefore does not relate to the rule of
international law which prohibits aggression by a State, 2

21  Commentary, at 36.
22  Commentary, at 85.
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