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Introduction

The International Criminal Tribunal for the Former Yugoslavia (‘Tribunal’) was
established by the United Nations Security Council in 1993 in order to put an end to
the widespread and flagrant violations of international humanitarian law occurring in
the former Yugoslavia. As the first truly international war crimes court in history,
the Tribunal has been the object of considerable attention from international law-
yers. Although its first judgment is yet to be rendered, the Tribunal has already sen-
tenced one defendant who pleaded guilty and has developed an extensive jurispru-
dence through the numerous motions filed before it and its own procedural innova-
tions.

Any evaluation of the Tribunal’s accomplishments must perforce begin with an
overview of the constitutional and procedural structure within which the Tribunal
operates. The Statute of the Tribunal (‘Statute’), which was adopted by the Security
Council, is the Tribunal’s constitutive instrument.! Pursuant to the Statute, the Tri-
bunal’s eleven judges are assigned to one of the three Chambers: Trial Chambers 1
and II, each comprising three judges, and a five-judge Appeals Chamber. The Stat-
ute provides for jurisdiction over four categories of offences: under Article 2 the
Tribunal has jurisdiction over grave breaches of the 1949 Geneva Conventions;
Article 3 gives it jurisdiction over violations of the laws or customs of war; genocide
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is covered by Article 4; and Article 5 establishes the Tribunal’s jurisdiction over
crimes against humanity.

The Statute also gives the Tribunal’'s judges the authority and responsibility to
adopt rules of procedure and evidence to govern its proceedings. The Tribunal’s
Rules of Procedure and Evidence (‘Rules’) were first adopted in January-February
1994.2 The Rules constitute an ambitious attempt to create a fully developed set of
international rules for the conduct of pre-trial proceedings, trials and appeals. Since
they were first adopted, the Rules have been amended several times

... in the light of new problems ... or unanticipated situations.... The Rules have
been amended for a variety of reasons; to enhance the rights of the accused; to help
better protect victims and witnesses; to take account of the views of the host coun-
try; to improve the consistency, clarity and comprehensiveness of the Rules.?

Since the Tribunal is an ‘international’ institution, its Rules attempt to combine the
procedural traditions of the major systems of law prevalent in developed nations —
that is, the civil and common law systems. For example, the initiation of prosecu-
tions is modelled closely on the adversarial system and gives an independent prose-
cutor the authority and responsibility for investigating war crimes and issuing in-
dictments. The role of the judges during proceedings, on the other hand, is more
extensive than in common law countries and resembles the practice of civil law
systems. Judges — unlike in common law systems ~ are explicitly authorized to
question witnesses and may call for additional evidence or recall a witness.

In developing rules of international criminal law and procedure, the Tribunal is
required above all to respect the international human rights standards set out in the
International Covenant on Civil and Political Rights (ICCPR) as they relate to the
rights of accused persons. All but one provision on the rights of the accused con-
tained in Article 14 of the ICCPR are reproduced in Article 21 of the Tribunal's
Statute. Moreover, the Report of the United Nations Secretary-General that was
submitted to the Security Council with the Statute explicitly states that:

(It} is axiomatic that the International Tribunal must fully respect internationally
recognised standards regarding the rights of the accused at all stages of its pro-
ceedings. In the view of the Secretary-General, such internationally recognised
standards are, in particular, contained in article 14 of the International Covenant on
Civil and Political Rights.*

2 See 1994 Yearbook of the International Criminal Tribunal for the Former Yugosiavia 24 (1995),
UN Sales No. E.95.1ILP.2. See also Rules of Procedure and Evidence of the International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Former Yugoslavia Since 1991, UN Doc. IT/32/Rev.9 (5 July 1996)
(hereinafter ICTY Rules).

3 Address of the President of the Intemational Criminal Tribunal for the Former Yugoslavia, to the
United Nations General Assembly, UN Doc. A/51/PV59 at 6 (19 Nov. 1996).

4 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993) pars. 106, UN Doc. UN 5/25704 (3 May 1993) (hereinafter Report of the Secretary-
General).
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The decisions rendered by the Tribunal’s Chambers thus far cover a broad spec-
trum of issues and demonstrate the difficulties inherent in melding civil law and
common law rules and international human rights standards into a truly
‘international’ body of procedural and substantive criminal law. This article analyses
the principal decisions issued by the Tribunal in the first three years of its operation
with a view to providing a broad overview of its jurisprudence and identifying the
difficult and controversial areas in which the Tribunal has had to operate.5 It con-
centrates, in particular, on the Tribunal’s adherence to, and development of, interna-
tional standards regarding the rights of accused persons.

Part [ of this article focuses on the Tribunal proceedings that take place prior to
an accused’s first appearance before the Tribunal. This part examines at section A
the initiation of the prosecution of a case - i.e., the submission of an indictment by
the Prosecutor and its review and confirmation by a Trial Chamber judge. As dis-
cussed in section B, in some cases the indictment is preceded by a request for defer-
ral by a national court to the jurisdiction of the tribunal. Rule 61 proceedings are the
subject of section C. Under Rule 61, if an accused is not arrested within a reasonable
time after the issuance of an indictment against him, a Trial Chamber may conduct
an open court review of the evidence supporting the indictment to determine
whether there are reasonable grounds for believing that the accused committed the
crimes with which he is charged. The five Rule 61 proceedings thus far conducted
by the Tribunal are described in this section, which concludes with a brief examina-
tion of the issues raised by these novel proceedings.

Part II of the article examines trial-related proceedings. Because the judgment in
the Tribunal’s first trial has not been rendered, this part is concerned mainly with
decisions issued prior to and during the trial. It also addresses miscellaneous pro-
ceedings involving persons who have not been indicted but have been brought to the
Tribunal through various means, as well as one sentencing judgment. Part II begins,
at section A, with a discussion of the Tadic case, which has been tried and in which
a judgment is expected shortly. Section B covers the Blaskic case, which is expected
to be tried in the spring of 1997 and section C describes the multi-defendant case,
Prosecutor v. Mucic, Delic, Delalic and Landzo, which also appears almost ready
for trial. The case against Djukic, who died prior to his trial, is discussed in
section D, while section E briefly examines the mistaken arrest in Prosecutor v.
Lajic. Lastly, the guilty plea and sentencing in the Erdemovic case is covered in
section F.

The article concludes with a brief evaluation of the extent to which the Tribunal
has thus far succeeded in developing procedural and substantive rules of interna-
tional criminal law. This conclusion indicates the areas in which the Tribunal has
departed from, or modified, the principles regarding criminal trials that have been

5 Under the ICTY Rules, its Registrar is also authorized to make certain determinations regarding
matters such as the assignment of counsel to accused persons and conditions of detention. The
Registrar’s decisions on these matters are beyond the scope of this article.
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developed by other international judicial bodies and the reasons proffered for such
adjustments.

L. Proceedings Prior to the First Appearance of the Accused

A. Review and Confirmation of Indictments

The Tribunal’s Statute places with the Prosecutor the authority and responsibility for
investigating crimes within the jurisdiction of the Tribunal. If the Prosecutor deter-
mines that ‘a prima facie case exists’, he ‘shall prepare an indictment containing a
concise statement of the facts and the crime or crimes with which the accused is
charged under the Statute’.% The indictment is then submitted to a Trial Chamber
judge for review.” The judge, ‘[i]f satisfied that a prima facie case has been estab-
lished by the Prosecutor’, confirms the indictment.® If the judge is not so satisfied,
he must dismiss the indictment. At this stage, the judge may ‘at the request of the
Prosecutor, issue such orders and warrants for the arrest, detention, surrender or
transf;:r of persons, and any other orders as may be required for the conduct of the
trial’.

The procedure for submission and review of indictments is further explicated in
Rule 47 of the Tribunal’s Rules. Rule 47(A) develops the ‘prima facie case’ standard
of Article 18(4) of the Statute; it requires the Prosecutor to submit an indictment for
confirmation if he ‘is satisfied that there are reasonable grounds for believing that a
suspect has committed a crime within the jurisdiction of the Tribunal’.!0 With re-
spect to the standard of review to be used by the judge to whom the indictment is
presented, the Rule is less clear than the Statute and provides only that the indict-
ment will be reviewed by a judge who ‘may confirm or dismiss each count’.!! The
confirming judge is also given the option of adjourning the review of the indictment,
which is not provided for in the Statute. Finally, Rule 47(E) provides that the dis-
missal of a count in an indictment ‘shall not preclude the Prosecutor from subse-
quently bringing a new indictment based on the acts underlying that count if sup-
ported by additional evidence’.

Thus far, the Prosecutor has issued indictments against seventy-five persons, all
of which have been confirmed in accordance with the procedure described above.
All confirmations take place in Chambers and the proceedings are not open to the
public. The resulting decisions reviewing the indictments are, however, public
documents. There is some variety in the indictment reviews issued by the judges.

6 ICTY Statute, Art. 18(4).

7 Ibid, Ants. 18(4), 19(1).

8 Ibid, Art. 19(1).

9 Ibid, Art. 19(2).

10 ICTY Rules, Rule 47(A) (emphasis added).
11 Ibid, Rule 47(D).
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These reviews can be divided into three main categories. First, the vast majority of
the indictments submitted by the Prosecutor are confirmed by a simple one-page
order. Second, some reviews explicitly examine the evidence submitted against the
accused to see whether it meets the required threshold.!? Finally, a few confirma-
tions have addressed legal issues arising out of the confirmation process. !3

B. Deferral Proceedings

The procedure for deferral by states to the competence of the Tribunal has evolved
out of the twin principles of concurrent jurisdiction and the Tribunal's primacy over
national courts. Article 9 of the Statute provides:
Concurrent jurisdiction
1. The International Tribunal and national courts shall have concurrent jurisdiction
to prosecute persons for serious violations of international humanitarian law com-
mitted in the territory of the former Yugoslavia since 1 January 1991.
2. The International Tribunal shall have primacy over national courts. At any stage
of the procedure, the International Tribunal may formally request national courts to |

defer to the competence of the International Tribunal in accordance with the pres-
ent Statute and the Rules of Procedure and Evidence of the International Tribunal.

The Statute makes plain that, although the Tribunal and national courts have concur-
rent jurisdiction over war crimes in the former Yugoslavia, the Tribunal can request
national courts to defer to its competence.

The Tribunal’s Rules set out three grounds on which the Prosecutor may propose
to a Trial Chamber that a formal request for deferral be made. The Prosecutor may
make such a proposal when it appears to him that, in the investigations or criminal
proceedings instituted in the courts of any state:

(i) the act being investigated or which is the subject of proceedings is characterised
as an ordinary crime;

(i) there is a lack of impartiality or independence, or the investigations or those
proceedings are designed to shield the accused from international criminal respon-
sibility, or the case is not diligently prosecuted; or

(iii) what is in issue is closely related to, or otherwise involves, significant factual
or legal questions which may have implications for investigations or prosecutions
before the Tribunal.'4 )

If it appears to the Chamber that ‘on any of the grounds specified in Rule 9, deferral
is appropriate, the Trial Chamber may issue a formal request to the state concerned

12 See, e.g., Prosecutor v. Karadtic and Mladic, Cese No. IT-95-18-1, Review of the Indictment, reg.
pg. nos. 352-347 (16 Nov. 1995); Prosecutor v. Erdemovic, Case No. IT-96-22-1, Review of In-
dictment, reg. pg. nos. 124-121 (29 May 1996).

13 See, ¢.g., Prosecutor v. Rajic, Case No. IT-95-12-1, Review of the Indictment, reg. pg. nos. 219-
210 (29 Aug. 1995); Prosecutor v. Kordic and Others, Case No. IT-95-14-1, Review of the Indict-
ment, reg. pg. nos. 1678-1674 (10 Nov. 1995).

14 ICTY Rules, Rule 9.
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that its court defer to the competence of the Tribunal’.!” It is significant that the first
two grounds for deferral set out in Rule 9 derive from Article 10 of the Statute,
which addresses the instances in which the Tribunal may try persons who have pre-
viously been tried for acts constituting serious violations of international humani-
tarian law. All the deferral requests decided by the Tribunal, however, have been
based on the third ground of deferral set out in Rule 9 — namely, that the national
proceedings raised issues closely related to, or otherwise involved, significant fac-
tual or legal questions that may have implications for investigations or prosecutions
before the Tribunal.l6 The appropriateness of this ground for deferral was raised by
the Defence in a motion on non-bis-in-idem in the Tadic case, but was not addressed
by the Chamber.!7

Finally, it is noteworthy that all the deferral applications made by the Prosecutor
thus far have been filed prior to the issuance of the related indictments. The early
filing of deferral applications has the advantage of minimizing defendants’ risk of
double jeopardy. As discussed later, the Tribunal has held that, although the Prose-
cutor has discretion to assess the suitability and timing for submitting to the Tribunal
proposals for deferral, he must exercise care to avoid prejudice to the accused.!8

C. Rule 61 Proceedings

1. The Rule 61 Mechanism

The Tribunal’s Statute does not allow for trials in absentia. Article 21(4)(d) of the
Statute provides that ‘[i]n the determination of any charge against the accused pur-
suant to the present Statute, the accused shall be entitled ... to be tried in his pres-
ence, and to defend himself in person or through legal assistance of his own choos-
ing’. The Report of the United Nations Secretary-General, which accompanied the

15 Ibid, Rule 10(A).

16  See In the Marter of a Proposal for a Formal Request for Deferral to the Competence of the Inter-
national Tribunal, Case No. IT-94-1-D, Decision of the Trial Chamber on the Application by the
Prosecutor for a Formal Request for Deferral to the Competence of the International Criminal Tri-
bunal for the Former Yugoslavia in the Matter of Dusko Tadic (Pursuant to Rules 9 and 10 of the
Rules of Procedure and Evidence) (8 Nov. 1994) (no registry page numbers available) (hereinafter
Tadic Deferral Decision); In the Matter of a Proposal for a Formal Request for Deferral 1o the
Competence of the International Tribunal Addressed to the Republic of Bosnia and Herzegovina
Concerning Crimes Commiried Against the Population of Lasva River Valley, Case No. IT-95-6-
D, Decision, reg. pg. nos. 78-67 (11 May 1995); In the Matter of a Proposal for a Formal Request
for Deferral to the Competence of the Tribunal Addressed to the Republic of Bosnia and Herze-
govina in Respect of Radovan Karadzic, Ratko Mladic and Mico Stanisic, Case No. IT-95-5-D,
Decision, reg. pg. nos. 127-112 (16 May 1995); In the Matter of a Proposal for a Formal Request
for Deferral to the Competence of the International Tribunal Addressed to the Federal Republic of
Yugoslavia in the Marter of Drazen Erdemovic, Case No. IT-96-22-D, Decision, reg. pg. nos. 142-
133 (29 May 1996) (bereinafter Erdemovic Deferral Decision).

17 See infra text accompanying notes 92-95.

18  See infra text accompanying notes 175-177.
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Statute, indicates that this provision was inspired by Article 14 of the ICCPR. The
Secretary-General explained that:
(a] trial should not commence until the accused is physically present before the In-
ternational Tribunal. There is a widespread perception that trials in absentia should
not be provided for in the statute as this would not be consistent with article 14 of
the International Covenant on Civil and Political Rights, which provides that the
accused shall be entitled to be tried in his presence.!?

Nonetheless, when drafting the Tribunal’s Rules, the judges of the Tribunal could
not overlook the possibility that, because of the political situation in the former
Yugoslavia, it was possible that certain accused persons would not be arrested and
brought before the Tribunal. The judges therefore fashioned an unusual and innova-
tive procedure to provide some measure of recourse for situations where arrest war-
rants had not been executed. This procedure is known as the ‘Rule 61 procedure’.

The Rule 61 procedure is activated when arrest warrants for accused persons are
not executed within a ‘reasonable time’ of their issuance. In such cases, the judge
who initially confirmed the indictment invites the Prosecutor to report on the meas-
ures taken to effect personal service of the indictment. If satisfied that the Prosecutor
has taken ‘all reasonable steps to effect personal service’, including recourse to the
appropriate authorities of the relevant state or states, and has otherwise tried to in-
form the accused of the existence of the indictment against him by seeking publica-
ton of newspaper advertisements, the confirming judge orders the Prosecutor to
submit the indictment to the judge’s own Trial Chamber.20

A Rule 61 hearing is then held, during which the Prosecutor must submit the
indictment to the full Trial Chamber in open court, together with all the evidence
that was before the confirming judge; the Prosecutor also may examine any witness
whose statement was submitted to the confirming judge.2! The Prosecutor may
tender additional evidence to the Chamber. The Chamber considers the indictment
anew to determine whether there are reasonable grounds to believe that the accused
has committed all or any of the crimes with which he is charged.22

The Rule 61 decisions rendered by the Tribunal’s Trial Chambers have repeat-
edly emphasized that such proceedings are not trials and do not result in the convic-
tion or acquittal of the accused. Rather, the purpose of such proceedings, explained
by Trial Chamber I, is as follows:

Recourse to Rule 61 means that the Tribunal, which does not have any direct en-
forcement powers, is not rendered ineffective by the non-appearance of the accused
and can proceed nevertheless. The review by a panel of Judges, sitting in a public
hearing, of an indictment initially confirmed by a single Judge, reinforces the rights
of the accused and enhances the solemnity and gravity of the Judges’ decision. The
Rule 61 procedure, which is initiated by the Prosecutor, cannot be considered a trial

19 Report of the Secretary-General, supra note 4, para. 101 (references omitted).
20 ICTY Rules, Rule 61(A).

21 Ibid, Rule 61(B).

22 Ibid, Rule 61(C).
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in absentia; it does not culminate in a verdict nor does it deprive the accused of the
right to contest in person the charges brought against him before the Tribunal.
However, the rights of alleged victims should not be denied; the Rule 61 proceed-
ings provide them with the opportunity to be heard in a public hearing and to be-
come a part of history.Z
In addition to the public consideration of the evidence against an accused, a Rule 61
determination has two consequences for an accused person: an international arrest
warrant for the accused is transmitted to all states and the Chamber ‘may order a
State or States to adopt provisional measures to freeze the assets of the accused,
without prejudice to the rights of third parties’.2# The latter measure has not yet been
employed by the Tribunal.

Rule 61 proceedings may also have repercussions for states. If a Trial Chamber
finds that the failure to effect personal service is due in whole or in part to a failure
or refusal of a state to cooperate with the Tribunal, the President of the Tribunal
‘shall notify the Security Council [of this finding] in such manner as he thinks fit’.25
Such findings and notifications have been made in all but one of the Rule 61 pro-
ceedings conducted by the Tribunal.

2. Rule 61 Proceedings Conducted by the Chambers

The Tribunal’s Trial Chambers have thus far reviewed and confirmed five indict-
ments pursuant to Rule 61. The principal aspects of the decisions in these cases are
discussed below.

(a) Prosecutor v. Nikolic, Case No. IT-94-2-R61

The indictment against Dragan Nikolic was confirmed on 4 November 1994 by
Judge Odio-Benito and warrants for his arrest were sent to the Republic of Bosnia
and Herzegovina and to the Bosnian-Serb administration in Pale.26 The Prosecutor
alleges that in 1992 Nikolic was the commander of the Susica camp in north-eastern
Bosnia. According to the Prosecutor, Nikolic, along with certain soldiers under his
command, committed a series of crimes against persons in the camp. Nikolic is
charged with direct and command responsibility for wilful killings, torture, inhuman
acts, imprisonment of civilians, persecution on religious grounds, illegal appropria-
tion and plunder of property and illegal transfer of civilians. These acts are charac-

23 Prosecwtor v. Martic, Case No. IT-95-13-R61, Decision, reg. pg. nos. 183-170, at 182-181 (8
March 1996) (hereinafter Martic Rule 61 Decision). Accord Prosecutor v. Nikolic, Case No. [T-94-
2-R61, Review of the Indictment Pursuant to Rule 61, reg. pg. nos. 25/1573bis-1/1573bis, at
24/1573bis (20 Oct. 1995) (hereinafter Nikolic Rule 61 Decision), Prosecutor v. Rajic, Case No.
IT-95-12-R61, Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evi-
dence, reg. pg. nos. 1423-1392, at 1419 (13 Sept. 1996) (hereinafter Rajic Rule 61 Decision).
ICTY Rules, Rule 61(D).

Ibid, Rule 61(E).

Prosecutor v. Dragan Nikolic, Case No. IT-94-2-1, (4 Nov. 1994) (reg. pg. nos. not available).

SBR
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terized as grave breaches of the 1949 Geneva Conventions, violations of the laws or
customs of war and/or crimes against humanity.

In May 1995, the confirming judge, satisfied that the requirements for the acti-
vation of Rule 61 had been met, ordered the Prosecutor to submit the matter to Trial
Chamber I so that it could examine the indictment in open court. At the Rule 61
hearing, which was held from 9 to 13 October 1995, the Prosecutor submitted the
confirmation record to the Trial Chamber. He also presented the testimony of fifteen
witnesses, including experts, alleged victims and an investigator from his office.

The Chamber’s decision, which was rendered on 20 October 1995, provides an
interesting insight into its views regarding the respective roles of the Prosecutor and
the judges of the Tribunal with regard to the crimes charged in indictments.2” The
Trial Chamber took a very broad view of its authority to control the indictments
under its review. Although no provision of the Tribunal’s Statute or Rules explicitly
authorized it to do so, the Chamber assumed for itself the power to ‘invite’ the
Prosecutor to amend the indictment in order to recharacterize the crimes charged and
to add new charges.

The Chamber first recommended that the Prosecutor give greater prominence to
certain charges. It noted that in the indictment various legal characterizations were
posited for the same acts. Thus, a particular act was qualified altemnatively as a grave
breach of the Geneva Conventions, a violation of the laws or customs of war and/or
a crime against humanity. The Chamber proposed — without prejudice to the deter-
mination of the judges at an eventual trial in the matter — that the Prosecutor revise
the indictment to focus on the charges of crimes against humanity because ‘there are
reasonable grounds for believing that the crimes [charged in the indictment] are
more appropriately characterized as crimes against humanity’.28

Second, based on the material submitted by the Prosecutor, the Chamber invited
the Prosecutor to supplement the indictment to add charges of rape, sexual assault
and ‘ethnic cleansing’. The Chamber went so far as to suggest the basis of the Tri-
bunal’s jurisdiction for such additional theoretical charges. In its opinion, rape and
other forms of sexual violence committed against women constituted acts of torture,
which could be characterized as grave breaches of the Geneva Conventions, viola-
tions of the laws or customs of war and/or crimes against humanity. As for ethnic
cleansing, the Chamber, emphasizing the extreme gravity of the discriminatory acts
that fell under this heading and their genocidal nature, concluded that the Tribunal
would have jurisdiction over such crimes by virtue of Article 4 of the Statute
(genocide). The Chamber therefore invited the Prosecutor to pursue his investiga-
tionzg with a view to indicting Nikolic for complicity in genocide or acts of genoci-
de. ’

27  See Nikolic Rule 61 Decision, reg. pg. nos. 25/1573bis-1/1573bis and Corr. reg. pg. nos. 2257-
2255 (20 Oct. 1995).

28  Ibid, at reg. pg. no. 12/1573bis.

29 [bid, at reg. pg. nos. 6/1273bis-5/1273bis.
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