Whither CITES?
The Evolution of a Treaty Regime in the Borderland of
Trade and Environment -

. Peter H. Sand"

In June 1997, the Conference of the Parties to the Washington Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora (CITES)! will hold
its tenth regular meeting in Harare, Zimbabwe. After twenty-two years in force, the
treaty stands at a crossroads — and in the focus of global debate on the future rela-
tionship between trade and environment. The present analysis will attempt to review
the past performance of the CITES regime, assess its innovative contributions to
international law in the field of sustainable development, and consider its prospects
for growth.

1. The Problem of Wildlife Trade: Commodity or Taboo?

The worldwide commercial exchange of wildlife (live animals and plants) and wild-
life products (hides and furskins, ivory, timberwood and other derivatives) is big
business — valued at between US$5-50 billion annually.2 The predominant direction

. Institute of International Law, University of Munich. The author was Secretary-Genenal of CITES
from 1978 to 1981. The present review is based on a coatribution to the Green Globe Yearbook
1997 (Fridtjof Nansen Institute, Oslo) 19-36; the work was completed in August 1996 during a
residency at the Bellagio Center of the Rockefeller Foundation, whose support is gratefully ac-
knowledged.

1 Signed on 3 March 1973, eatry into force on 1 July 1975, amendment of 22 June 1979 (article XI)
in force since 13 April 1987; multilingual (unamended) text and Final Act in 993 United Nations
Treaty Series (1976), 243-438. Appendices I-1II are periodically updated; the current version of
Appendices I-1I became effective on 16 February 1995, Appendix III on 16 November 1995. The
pronunciation of ‘CITES’ rhymes with ‘nighties’.

2 G. Hemley (ed.), International Wildlife Trade: A CITES Sourcebook (1994); and M.C. Trexler,
“The Conventicn on Intemational Trade in Endangered Species of Wild Fauna and Flora: Political
or Conservation Success?’, Ph.D. thesis on file at the University of California, Berkeley, 1990), 9.
These estimates do not include the world timber trade (about $40 billion) and international fisher- -
ies (about $12 billion). Nor do they take account of the ‘street value’ of clandestine wildlife traffic
(about $5 billion according to a 1994 Interpol estimate), where a single hyacinth macaw fetches
$10,000; Grove, ‘Wild Cargo: The Business of Smuggling Animals’, 159 National Geogmphic
Magazine (1981) 287, at 290,

1 EJIL (1997) 29-58
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of the trade is South-to-North, mainly driven by consumer demand from affluent
developed countries and their profitable fashion and food industries as well as by
users of rare animals and plants for medical/pharmaceutical research, exhibition or
collection purposes.3 A characteristic feature of the trade is its luxury orientation, in
response to consumption patterns often ranging from the non-essential to the per-
verse.4

While exports of wildlife and wildlife products are thus a significant source of
foreign currency revenue for a number of countries, especially in the Third World,
unsustainable rates of harvesting have led to serious depletion and, in a growing
number of cases, exhaustion of the particular resource. Wildlife species are indeed
renewable natural resources but, like many ‘flow resources’, they have a critical
level below which a decrease in reproduction capacity becomes virtually irrevers-
ible> — even though artificial conservation measures (such as captive breeding in
zoological gardens or propagation in botanical centres) may still postpone the mo-
ment of biological extinction. The need to prevent extinction can be justified scien-
tifically as well as economically, but ultimately depends on ethical (anthropocentric
or biocentric) value judgements.’

Man-made risks to the survival of wild fauna and flora are well' documented and
monitored, especially in the Red Data Books compiled since 1966 by the Species
Survival Commission of the World Conservation Union (IUCN).8 Commercial ex-
ploitation for trade is not, of course, the only cause of wildlife depletion. Destruction
of natural habitats is generally recognized as the single most important threat,? fol-
lowed by the introduction of alien species. Other contributing factors include inade-

3 Even within the category of scientific research, the majority of animal and plant imports is for
lucrative commercial purposes, such as pre-market testing of drugs, cosmetic products, and so
forth; see T. Inskipp and S. Wells, /nternational Trade in Wildlife (1979) 32.

4 Sand, ‘Luxury at Any Cost’, 34/35 Naruropa (1980) 59.

5 S. von Ciriacy-Wantrup, Resource Conservation: Economics and Policies (3rd ed., 1968) 39, 256;
P.R. Ehrlich and A.H. Ehrlich, Extinction: The Causes and Consequences of Disappearance of
Species (1981); and Myers, “The Biodiversity Crisis and the Future of Evolution’, 16 Environ-
mentalist (1996) 37.

6 C. Tudge, Last Animals at the Zoo: How Mass Extinction Can Be Stopped (1992).

7 N. Myers, The Sinking Ark: A New Look at the Problem of Disappearing Species (1979) 18-20;
Alner, ‘Ethische Begrilndung des Artenschutzes’, 46 Schriftenreihe des Deutschen Landesrates
fiir Landespflege (1985) 566; Johnson, ‘Toward the Moral Considerability of Species and Ecosys-
tems’, 14 Environmental Ethics (1992) 145; and B. Dexel, /nternationaier Artenschutz: Neuere
Entwicklungen (1995) 77-79.

8 SSC, the former ‘Survival Service Commission’ (established in 1949) of the Iniernational Union
for Conservation of Nature and Natural Resources, cooperates with other expent groups, including
the International Council for Bird Preservation (ICBP, founded in 1922, now BirdLife Interna-
tional) and the World Conservation Monitoring Centre in Cambridge (WCMC, co-sponsored by
UNEP, IUCN and the World Wide Fund for Nature), which operates a specialized Wildlife Trade
Monitoring Unit (WTMU) under contract with CITES; see Caldwell, ‘WCMC: The CITES Data-
base’, | CITES/C&M International Magazine, 2 (1994) 76-78; World Conservation Monitoring
Centre, Global Biodiversity Status of the Earth’s Living Resources (1992): and the updated tables
in World Resources Institute, World Resources 1996-97 (1996).

9 Uetz and Johnson, ‘Breaking the Web', 16 Environment, 10 (1974) 35 (figure 2): G. Nilsson, The
Endangered Species Handbook (1983) 20; and World Resources Institute. World Resources 1994-
95 (1994) 320-321 (table 20.3: habitat extent and loss in the 1980s).
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quate methods of harvesting or processing that may render utilization unsustain-
able.!0 Hence, there is no simple mono-causal link between trade and the conserva-
tion status of a species according to its IUCN Red List category (‘vulnerable’,
‘endangered’, “critically endangered’).!!

By the same token, international approaches to species conservation address a
wide range of issues and primarily focus on habitat protection,!? in spite of the con-
straints which the ‘territorial imperative’ (of national sovereignty over most of the
world's biological resources)!3 traditionally imposes on a regulatory regime. Yet
trade was readily identified as an issue for which precautionary transnational action
is both feasible and necessary — not only to avoid aggravating a multiple-cause eco-
logical problem, but also to prevent a ‘free rider’ dilemma lest unilateral bans pe-
nalize individual importing ‘or exporting countries vis-d-vis their less scrupulous
competitors. Thus, economic concerns for the ‘level playing field’ in a sizeable
world market also played a role in the diplomatic negotiations on a giobal regime for
trade in endangered species.

I1. International Response to the Problem

CITES was preceded by two unsuccessful international attempts to regulate wildlife
management among colonial powers: the 1900 London Convention Designed to
Ensure the Conservation of Various Species of Wild Animals in Africa which are

10 It has been estimated that close to 50% of the 2 million crocodile hides taken from the wild annu-
ally are spoiled before they can be converted into luxury leather abroad: King, ‘The Wildlife
Trade’, in US Council on Environmental Quality, Wildlife and America: Contributions to an Un-
derstanding of American Wildlife and its Conservation (1978). Similarly, as a result of interna-
tional trade in wild-caught birds (approximately 800,000 imported per year in the United States
alone), from 5 to 10 birds die for every one that reaches a pet store alive: van Note, ‘Statement on
U.S. Enforcement of the Convention on International Trade in Endangered Species’, U.S. Con-
gress, House of Representatives, Committee on Merchant Marine and Fisheries (Subcommittee on
Oversight and Investigations) 100:2, 14 July 1988, 7.

11 Revised IUCN/SSC Red List Categories were adopted by the IUCN Council at its 40th meeting on
30 November 1994; for background see R.S.R. Fitter and M. Fitter (eds.), The Road to Extinction
(1987).

12 Sand, ‘Wildlife Protection’, in R. Bernhardt (ed.), Encyclopedia of Public intemational Law 9

. (1986) 409; A. Schmidt-Rintsch and J. Schmidt-Rintsch, Leitfaden zum Artenschutzrech: (1990);
M.C. Maffei, La Protezione Internazionale delle Specie Animali Mindeciate (1992); Liu,
‘Contempory International Law for the Prodection of Wild Animals and Plants’ (in Chinese), Chi-
nese Yearbook of International Law (1992) 380; de Klemm and Shine, ‘Biological Diversity Con-
servation and the Law: Legal Mechanisms for Conserving Species and Ecosystems’, /UCN Envi-
ronmental Policy and Law Paper, 29 (1993); T.M. Swanson, The International Regulation of Ex-
tinction (1994); and P. van Heijnsbergen, International Legal Protection of Wild Fauna and Flora
(1997).

13 See Scelle, "Obsession du termitoire’, in F.M. van Asbeck er al. (eds.), Symbolae Verzijl (1958)
347-361; R. Ardrey, The Territorial Imperative: A Personal Inquiry into the Animal Origins of
Property and Nations (1966); and N. Schrijver, Sovereignty Over Natural Resources: Balancing
Rights and Duties (1996).
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Useful to Man or Inoffensive,!4 and the 1933 London Convention Relative to the
Preservation of Fauna and Flora in their Natural State.!5

Both treaties contained basic elements of a system to deal with the problem of
unsustainable exploitation of wildlife, by means of hunting restrictions for threat-
ened species listed in annexes, confiscation of ivory taken illegally, and export
licensing for specified wildlife products. Exceptions were provided for scientific
collection and for specimens acquired prior to the entry into force of the treaty.!6
Under the 1933 Convention, any imports of listed species required export certifi-
cates from a competent- authority in the territory of origin.!? Although still focused
on harmonization of local wildlife management rules — motivated by traditional
concern for the preservation of colonial big-game hunting grounds and revenues —
the regime thus extended its controls to wildlife-importing countries, and already
envisaged wildlife identification manuals for customs officers (article 9/5).

While the 1900 Convention never entered into force (for lack of ratification by
all signatories, as required under article VIII)!® and hence did not survive World
War [, the 1933 London Convention became applicable to most of Africa. Its import
restrictions were subsequently extended by Britain to Aden and India, and by the
Netheriands to Indonesia.!9 Yet the treaty failed to provide for decision-making
institutions and secretariat services. Consequently, proposals for implementation and
adjustment formulated during two technical follow-up meetings (held in London in
1938 and at Bukavu in 1953)20 were unsuccessful and were eventually overtaken by
the political events of decolonization. The 1933 Convention's provisions on ex-
port/import controls became the model for similar provisions in two regional treaties
— the 1940 Washington Convention on Nature Protection and Wild Life Preservation

14 Signed on 19 May 1900 on behalf of Great Britain, Germany, Spain, Belgian Congo, France, Italy
and Portugal; French text in B. Rister and B. Simma (eds.), 4, International Protection of the En-
vironment: Treaties and Related Documents, (1975) 1605-1614, and in C. Parry (ed.), 188 Con-
solidated Treaty Series (1979) 418-425. The London Conference had been convened at the initia-
tive of the British and German governments; see 1. Parker and M. Amin, Jvory Crisis (1983) 123-
124; and Maffei, ‘Evolving Trends in the International Protection of Species’, 36 German Year-
book of International Law (1993) 131.

15  Signed on 8 November 1933 on behalf of South Africa, Belgium, Great Britain, Egypt, Spain,
France, Italy, Portugal and the Anglo-Egyptian Sudan; entry into force on 14 January 1936; text in
172 League of Nations Treaty Series (1936) 241-272.

16  Articles 1I(11) and 111 of the 1900 Convention.

17 Anticle 9, which provided for special identification marks in the case of ivory and rhino hom, but
generally applied to all ‘trophies’, broadly defined as any animal, dead or alive, and anything part
of or produced from any such animal. The need for instruction of Customs officers was specifi-
cally mentioned.

18  Hayden, ‘The International Protection of Wild Life: An Examination of ‘Treaties and Other
Agreements for the Preservation of Birds and Mammals®, Columbia University Studies in History,
Economics and Public Law, 491 (1942) 37.

19 Under article 13(2); Hayden supra note 18, at 59.

20 de Klemm, ‘Conservation et Aménagement du Milieu: Aspects Juridiques et Institutionnels
Internationaux’, JUCN Publications New Series: Supplemental Paper, 19 (1969) 28-29. The two
meetings were held pursuant 1o a protocol to the 1933 Convention, which however made no
provision for bringing amendments into force; text in 172 League of Nations Treaty Series (1936)
270.
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in the Western Hemisphere2! and the 1968 Algiers African Convention on the Con-
servation of Nature and Natural Resources.2?2 However, these were never given any
practical effect by the two regional organizations concerned, the Organization of
American States (OAS) and the Organization of African Unity (OAU).

Meanwhile, however, the issue had been taken up by national legislators. In the
United States, the Lacey Act of 25 May 1900, which prohibited interstate commerce
in illegally taken wildlife, was extended in 1935 to wildlife imported from abroad.23
Pursuant to the 1930 Tariff Act, imports of birds, mammals and their derivative
parts or products into the United States required a certificate of legal acquisition
from the US consulate in the country of export.24 After a number of further amend-
ments, the Endangered Species Conservation Act of 5 December 1969 authorized
the US Department of the Interior to promulgate a list of wildlife ‘threatened with
worldwide extinction’, imports of which were prohibited except for scientific or
breeding purposes.Z> At the same time, in response to public lamentations about
competitive disadvantages by the American fur and leather industries and the pet
trade,26 the US government was directed to encourage the enactment of similar laws
by other countries and to ‘seek the convening of an international ministerial meet-
ing’ to conclude ‘a binding international convention on the conservation of endan-
gered species’.?’ :

The initiative coincided with preparations for the UN Conference on the Human
Environment28 and with ongoing work in the JUCN, whose 1963 General Assem-
bly in Nairobi had called for an ‘international convention on regulation of export,
transit and import of rare or threatened wildlife species or their skins and tro-

21 Signed on 12 October 1940, entry into force on | May 1942; text in 161 United Nations Treaty
Series (1953) 193-216; see article 1X.

22 Signed on 15 September 1968, entry into force on 16 June 1969: text in 1001 United Nations
Treaty Series (1976) 3-28; see article IX.

23 31 U.S. Srarutes 187, as amended on 15 June 1935; MJ. Bean, The Evolution of National Wildlife
Law (2nd ed., 1983) 111-115.

24 Section 527, 19 U.S. Code 1527(a); Bean, supra note 23, at 115-118.

25  Public Law No. 91-135, 83 U.S. Statutes 275, entry into force on 3 June 1970; superseded by a
comprehensive new Endangered Species Act (ESA, Public Law No. 93-205, 87 U.S. Starutes 884)
after the adoption of CITES in 1973. See Smith, Moote and Schwalbe, ‘The Endangered Species
Act at Twenty: An Analytical Survey of Federal Endangered Species Protection’, 33 Naturul Re-
sources Journal (1993) 1027; and Balistrieri, ‘CITES, the ESA and International Trade’, 8 Natural
Resources and Environment (1993) 33-35. A similar list, though for live animals only, had already
been introduced in the United Kingdom by the Animals (Restriction of Importation) Act of 17 July

- 1964,

26  ‘Hearings on Endangered Species’, U.S. Congress, House of Representatives Committee on Mer-
chant Marine and Fisheries (Subcommittee on Fisheries and Wildlife Conservation), 19-20 Febru-
ary 1969, Serial 91-2, 117, 166, 188; and Senate Commitiee on Commerce (Subcommittee on En-
ergy, Natural Resources and the Environment), 14-15 May 1969, Serial 91-10, 181.

27  Public Law No. 91-135 (1969), section 5(a) and (b).

28  As CITES negotations were not completed in time for the Stockholm Conference in June 1972
(mainly because of diplomatic problems relating to the representation of China), Recommen-
dation 99 of the Stockholm Action Plan called for ‘a plenipotentiary conference to be convened as
soon as possible, under appropriate governmental or intergovernmental auspices, to prepare and
adopt a convention on export, import and transit of certain species of wild animals and wild
plants’.
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phies’.2% Successive drafts prepared and circulated by the [UCN Environmental Law
Centre in Bonn30 were revised in 1969 and 1971 in light of comments received from
thirty-nine governments and eighteen non-governmental organizations.3! The IUCN
drafts started from the premise that wildlife trade was to be controlled or banned on
the basis of global lists of threatened species. These would be drawn up and updated
(along Red Dara Book lines) upon advice by an international expert committee.
Opposition to this approach came from developing countries, led by Kenya, which
insisted on the right of each range state to determine its own list of tradeable spe-
cies.32 This view found support in the United States (which was also a commercial
exporter for products such as bobcat furs and alligator hides, and which found the
Kenyan approach compatible with its Lacey Act). Ultimately, both approaches were
consolidated in a 1972 US draft that served as the working document for the confer-
ence of eighty plenipotentiaries, held at the Pentagon from 12 February to 3 March
1973.33 By coincidence, one of the largest cases of illegal wildlife imports in New
York - with ramifications to major European fur traders and multiple suppliers in
Asia, Africa and Latin America34 - was discovered and prosecuted immediately
prior to the conference, thereby adding a large measure of publicity and urgency.
The outcome of the Washington Conference was CITES, a Convention with 25
articles and four appendices. Hailed by conservationists as the ‘Magna Charta for
Wildlife’,35 CITES was both a ‘conservation and trade instrument’36 to protect wild
fauna and flora both for humankind (‘present and future generations’) and as na-
tional heritage (of ‘peoples and States’). It institutionalized the core idea of the 1933
London Convention, by subjecting all wildlife imports — including trade with third

29  IUCN, Proceedings of the 8th Session of the General Assembly (1963) 130; earlier resolutions had
since 195] already aimed at prohibiting the importation of endangered species, see International
Union for the Protection of Nature (IUPN), Proceedings of the 3rd Session of the General Assem-
bly (1952) 24.

30 Directed by W. E. Burhenne, who was also the author of the 1963 Nairobi resolution. See Kiss,

" ‘Wolfgang Burhenne at 70: A Tribute’, in A. Kiss and F. Burhenne-Guilmin (eds.), A Law for the
Environment: Essays in Honour of Wolfgang E. Buchenne (1994) 1-4.

31 R. Boardman, International Organization and the Conservation of Nature (1981) 89; Kowalski,
‘Commentary Upon the IUCN Draft Convention on the Expost, Import and Transit of Certain Spe-
cies of Wild Animals and Plants’, 21 Catholic University Law Review (1972) 665.

32  The counter-proposal, prepared in response to the 1971 JUCN draft by Perez Olindo, Director of
Kenya's National Parks, parallels the narional listing of protected areas under the 1971 Ramsar
Convention on Wetlands of International Importance, 996 United Nations Treaty Series (1976)
245-268.

33 For historical analysis of the conference and its travaux préparatoires, see A. Flachsmann, Valker-
rechilicher Schurz gefihrdeter Tiere und Pflanzen vor ibermdssiger Ausbeutung durch den inter-
nationalen Handel: Washingtoner Artenschutz-Abkommen von 1973 (1977) 83-138.

34 Ibid, at T1 (the Vesely-Forte case, resulting in a $500,000 fine); sec Sitwell, ‘Stopping the Trade in
Endangered Species’, World Wildlife News (Summer 1973) 3.

35 Layne, ‘Eighty Nations Write Magna Charta for Wildlife’, 75 Audubon Magazine, 3 (1973) 99;
and King, ‘International Trade and Endangered Specics’, 14 International Zoo Yearbook (1974) 2.

36  Hill, “The Convention on International Trede in Endangered Species: Fifteen Years Later’, 13
Loyola of Los Angeles International and Comparative Law Journal (1990) 231, a1 245. Hence the
treaty is more than a ‘protectionist instrument’; A.O. Adede, Infernational Environmental Law Di-
gest: Instruments for International Responses to Problems of Environment and Development 1972-
1992 (1993) 42.
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parties (article X) — to mandatory licensing (article II/4), with permits (a kind of
‘passport’37) to be issued by the exporting countries. Permits are granted in accord-
ance with the common criteria of Appendix I'V3% and on the basis of an agreed
‘black list® (of prohibited species in Appendix I, subject to certain exceptions) and
‘grey list’ (of controlled species in Appendix II). Furthermore, each country of ori-
gin may unilaterally add to the lists by entering species in Appendix III, or may
notify other countries (through the secretariat) of further national restrictions. All
member countries have a duty to enact and enforce the terms of the treaty by na-
tional laws, and to provide periodic trade data and reports on enforcement measures
(article VIII). As to governance, CITES leamned from the negative lessons of the
1933 Convention, and established the biennial Conference of the Parties as an
autonomous body for decision-making and periodic treaty adjustment (articles XI
and XV). Secretariat functions were entrusted to UNEP, with a formal mandate for
assistance by ‘qualified’ non-governmental organizations (article X1I).39

III. Evolution of the Regime

A. Institutions

Most of the institutional structure of CITES emerged only after the treaty's entry into
force, under the residual decision-making powers of the Conference of the Parties. A
total of 190 recommendations adopted in the course of nine ordinary and two ex-
traordinary meetings held since 1976 laid down an entirely new body of rules, which
has been streamlined since 1994 in the form of ‘resolutions’, ‘revised resolutions’
and ‘decisions’.40 Even though Conference recommendations interpreting and elab-
orating the text of the Convention are not considered legally binding,4! they have
shaped the CITES regime in a manner barely forese¢able at the time of its creation.

37  Grove, supra note 2, at 294.

38  Superseded by the current form annexed to CITES Conference Resolution 93 (1994); see W.
Wijnstekers, The Evolution of CITES: A Reference to the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (4th ed., 1995) 91-104.

39  Text of Washington Conference Resolution in 993 United Nations Treary Series (1976) at 312,
The UNEP Executive Director, who attended the conference as observer, provisionally accepted
the designation, later confirned by UNEP Govemning Council decision 1/U/VILI of 22 June 1973.
UNERP then cpntracted JUCN to provide secretariat services and facilities (with UNEP funding)
until October 1984, when the staff was transferred to UNEP and later relocated 16 Geneva,;
Wijnstekers, supra note 38, at 222-225.

40, Of the 190 total, 112 were later ‘repealed’, leaving 78 (as revised) applicable today; CITES Secre-
tariat, Notification to the Parties No. 872 of 31 August 1995. Until 1985, most of them were
adopted by a simple majority of parties present and voting at the meeting, with the exception of fi-
nancial ones (three-fourths) and amendments of Appendices I or II (two-thirds). Under revised
Rules of Procedure adopted at the 1987 Ottawa meeting, only procedural votes are now taken by
simple majority, whereas all other non-financial ones require two-thirds; text of the new rules in
Wijnstekers, supra note 38, at 367-381.

41  G. Bendomir-Kahlo, CITES: Washingioner Artenschutz-Uebereinkommen (1989) 135-158; and
generally Werksman, ‘The Conferences of Parties to Environmental Treaties’, in J. Werksman
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The first major institutional change was triggered by a financial crisis. In 1978,
the UNEP Govering Council decided to phase out its funding for CTTES over a
four-year ‘sunset’ period during which the Contracting Parties were expected to take
over as direct contributors for all secretariat and conference costs.#2 In order to meet
the legal concemns raised by some countries, a formal amendment of article XI first
had to confer financial powers on the Conference of the Parties. A special CITES
trust fund was then established under UNEP auspices, with an agreed scale of con-
tributions based on the UN scale.#3 As a result, the regime became financially self-
supporting (with a current annual budget of about $5 million),** ‘weaning’ it from
UNERP fund grants and, in the process, empowering it also to seek greater adminis-
trative independence. The relationship with UNEP has not been without turbulence.
When the UNEP Executive Director replaced the head of the CITES secretariat in
1990, in the wake of the ivory trade crisis,* he ran into open conflict with the Con-
tracting Parties. Although ostensibly settled in 1992 by a special agreement defining
UNEP's duties of prior consultation in staff and financial matters, negotiations con-

tinue.46

The next institutional innovation was the establishment of subsidiary bodies,
which operate between meetings of the Conference. The executive Standing Com-
mittee was set up in 1979, and four functional committees were given permanent

(ed.), Greening International Institutions (1996) 55-68. The French government, in its defence in
the Bolivian Furskins Case (see infra note 162), argued on 3 December 1986 that CITES Confer-
ence Resolution 5.2 (198S, see infra note 134) ‘was only a recommendation without any legal ef-
fect’; [1990] ECR 1, 4344. In a letter circulated to the 1987 CITES Conference in Ottawa, the
Austrian government - in reponse to the secretariat’s Infraction Report (CITES Doc. 6.19, case No.
A.1) - stated that Conference resolutions had no legal standing and that interpretation of the Con-
vention was a matter for Austria's internal legislation; on that case see Karno, ‘Protection of En-
dangered Gorillas and Chimpanzees in International Trade: Can CITES Help?', 14 Hastings Inter-
national and Comparative Law Review (1991) 989, at 1006-1009.

42 UNEP Governing Council Decision 6/5/D of 24 May 1978.

43  CITES Conference Resolution 2.1 (1979) adopted at San José, Costa Rica on 30 March 1979, and
amendment adopted by a further plenipotentiary meeting in Bonn on 22 June 1979, entry into
force on 13 April 1987; Sand, ‘Trusts for the Earth: New International Financial Mechanisms for
Sustainable Development’, in W. Lang (ed.), Sustainable Development and International Law
(1995) 167, at 173,

44  CITES Conference Resolution 9.2 (1994). In addition, extra-budgetary funding for specific proj-
ects is available from voluntary contributions by governments, foundations (such as the US-based
Conservation Treaty Support Fund) and industry sources, totalling about $3 million during the
1993-94 biennium (CITES Doc. 9.12); on approval procedures for externally-funded projects see
Wijnstekers, supra note 38, at 232-236.

45  Following a petition by 28 NGOs (with massive US support) questioning his impartiality in the
dispute, the UNEP employment contract of the Secretary-General of CITES was not renewed, and
a former Bulgarian ambassador to Nairobi was appointed to replace him; see Favre, ‘Trade in En-
dangered Species’, 1 Yearbook of International Environmental Law (1990) 195-196, and Jdem,
‘Trade in Endangered Species’, 2 Yearbook of International Environmental Law (1991) 206. The
incumbent (a Canadian lawyer) appealed to the UN administration in New York. and in 1993 ob-
tained damages amounting to on¢ year of salaries, which the UN Appeals Board recommended to
be debited to the UNEP Executive Director’s own salary account.

46  Text of the agreement (as approved by the 1992 CITES Conference at Kyoto) in Wijnstekers,
supra note 38, at 226-227. The relationship with UNEP is currently reviewed by a special working
group established by the CITES Standing Committee at its 36th meeting (Geneva, 30 January-2
February 1996); terms of reference in CITES Doc. SC.36.6.1/Rev.
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