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International Law and the South African Constitution
John Dugard

For over forty years, from 1948 to 1990, South Africa was in conflict with both the
international community and international law. Apartheid, premised on race dis-
crimination and the denial of human rights, was contrary both to the law of the UN
Charter and to the norms of human rights, non-discrimination and self-determination
generated by the post-World War II order. Although South Africa’s foreign policy
during this period was highly legalistic, it was the old law of state sovereignty and
absolute respect for domestic jurisdiction that guided and shaped it. So it was that
South Africa became a pariah state within the international community; a delinquent
state in the context of the ‘new’ international law of human rights.

Domestically, international law fared little better. Although treaties were incor-
porated into municipal law, in accordance with the common law dualist approach,
and customary international law was treated as part of municipal law, unless incon-
sistent with legislation, the hostility of successive apartheid governments to the
United Nations and international human rights conventions undoubtedly influenced
the attitudes of legislators, judges and lawyers. International law received no con-
stitutional recognition and was largely ignored by the courts and lawyers. While
international law was applied by the courts in politically neutral matters, such as
sovereign immunity and diplomatic privileges, it was generally viewed as an alien
and hostile legal order.!

All this has changed. South Africa is now a democratic state, with a democrati-
cally elected Parliament. Human rights and racial equality are constitutionally pro-
tected, and there is a new attitude towards international law. Whereas international
law was previously seen as a threat to the state, it is now viewed as one of the pillars
of the new democracy. In this article I shall describe the place of international law in
the post-apartheid South African legal order.
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1 For a general picture of the place of international law in South Africa before 1994, see J. Dugard,
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I. The 1993 and 1996 Constitutions

In 1993 twenty-six political groups assembled at Kempton Park, near Johannesburg,
to draft a constitution to bring an end to the apartheid legal order. As these groups
were in most instances unelected, and simply reflected the political realities of the
time, it was considered inappropriate to confer on them the power to draft a final
constitution. Instead, the constitution which they fashioned in negotiations lasting
some six months was to serve as an ‘interim’ constitution, pending the drafting of a
constitution by a democratically elected Constitutional Assembly. As the Interim
Constitution represented a political compromise between rival groups, notably the
National Party (which had ruled South Africa since 1948) and the African National
Congress (outlawed from 1960 to 1990), it was agreed at Kempton Park that the
‘final’ constitution would comply with thirty-four constitutional principles contained
in a schedule to the Interim Constitution and that the Constitutional Court created by
the 1993 Interim Constitution would be empowered to pronounce on the issue of
compliance. This Interim Constitution, approved at Kempton Park, was duly en-
dorsed by the last Apartheid Parliament and became the Constitution of the Republic
of South Africa, Act 200 of 1993.

On 27 April 1994 the Interim Constitution came into effect to govern South
Africa’s first democratic elections.2 The Parliament thus elected served the dual role
of legislature and Constitutional Assembly. From January 1995 to May 1996 the
Constitutional Assembly met regularly to draft the ‘final’ constitution in accordance
with the thirty-four constitutional principles agreed upon at Kempton Park. A draft
constitution was approved by the required two-thirds majority vote in the Constitu-
tional Assembly on 8 May and forwarded to the Constitutional Court for certifica-
tion. The Constitutional Court, however, found fault with a number of provisions in
the draft constitution,3 on the grounds that they failed to comply with the constitu-
tional principles contained in the Interim Constitution, and referred it back to the
Constitutional Assembly. After these faults had been remedied by the Constitutional
Assembly, the Constitutional Court gave its final approval to the Constitution on 4
December 1996.4 The new Constitution — the Constitution of the Republic of South
Africa, Act 108 of 1996 — was signed into law by President Mandela on 10 Decem-
ber 1996. Appropriately, this ceremony took place on Human Rights Day at Sharpe-
ville, the scene of the massacre of African demonstrators against the laws of apart-
heid in 1960.

The 1993 and 1996 constitutions are substantially similar. Both provide for a
bicameral Parliament, with a lower house elected by voters on a national common

2 For an account of the adoption of the Interim Constitution, see van Wyk, ‘Introduction to the South
African Constitution’, in D. van Wyk et al, Rights and Constitutionalism (1995) 131.

3 In re: Certification of the Constitution of the Republic of South Africa 1996 (4) South African Law
Reports (hereinafter SA) 744 (CC).

4 Case CCT 37/96, unreported.
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roll, in accordance with proportional representation. The President is elected by the
lower house, the National Assembly. Although South Africa is divided into nine
provinces with important legislative and executive powers, the Republic of South
Africa is not a federation. A Bill of Rights guarantees internationally recognized
human rights and an eleven-person Constitutional Court is charged with the task of
protecting the Constitution by means of judicial review.

Previous South African constitutions made no mention of the place of interna-
tional law in the South African legal order. Both the 1993 and the 1996 constitutions
remedy this omission. In this article I shall focus attention principally upon the in-
ternational law provisions of the 1996 Constitution. Where the two constitutions
differ, I shall draw attention to the divergence.

II. Customary International Law

The South African common law ~ a blend of Roman-Dutch and English common
law — adopts the monist approach to customary international law. Customary inter-
national law is part of South African law and courts are required to ‘ascertain and
administer’ rules of customary intermational law without the need for proof of law —
as occurs in the case of foreign law.5 As a species of common law, customary inter-
national law is, however, subordinate to all forms of legislation.5 The relationship
between customary international law and municipal law described above was af-
firmed by South African courts on many occasions before 1993.7

The common law is given constitutional endorsement by section 232 of the 1996
Constitution which, in language substantially similar to the Interim Constitution,
provides that:

Customary international law is law in the Republic unless it is inconsistent with the
Constitution or an Act of Parliament.

There can be little doubt that the ‘constitutionalization’ of this rule gives it addi-
tional weight. Moreover, customary international law is no longer subject to subor-
dinate legislation.? Only a provision of the Constitution or an Act of Parliament that
is clearly inconsistent with customary international law will trump it. This is empha-
sized by section 233 of the 1996 Constitution, which provides that:
When interpreting any legisiation, every court must prefer any reasonable inter-
pretation of the legislation that is consistent with international law over any alter-
native interpretation that is inconsistent with international law.

5 South Atlantic Islands Development Corporation Lid v. Buchan 1971 (1) SA 234 (C), at 238.

6 Inter-Science Research and Development Services (Pty.) Lid v. Republica Popular de Mocambigue
1980 (2) SA 111 (T), at 124; Kaffraria Property Co (Pty) Ltd v. Government of the Republic of
Zambia 1980 (2) SA 709 (E), at 712, 715.

7 Dugard, supra note 1, at 41-51.

8 Supra note 6.
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The recognition of customary international law in section 232 also has implications
for the debate over the conflict between stare decisis and new rules of customary
international law. In Trendtex Trading Corporation v. Central Bank of Nigeria®
Lord Denning M.R.!0 and Shaw L.J.!! held that the doctrine of precedent could not
be invoked as an obstacle to the application of a changed rule of international law, in
casu the restrictive doctrine of sovereign immunity instead of the absolute doctrine.
Although there is judicial support for this view in South Africa,!? its correctness is
not fully accepted.!3 Section 232, however, gives support to the rule enunciated in
Trendtex as it is ‘customary international law’ per se, and not customary interna-
tional law as previously applied by South African courts, that is ‘law in the Repub-"
lic’.

Section 231 (4) of the Interim Constitution provided that ‘the rules of customary
international law binding on the Republic shall, unless inconsistent with this Con-
stitution or an Act of Parliament, form part of the law of the Republic’ (emphasis
added). The omission of the word ‘binding’ from the 1996 Constitution has led one
commentator to argue that all rules of customary international law, including those
to which South Africa may have ‘persistently objected’, are part of municipal law.!4
This, so it is argued, accords with a 1995 dictum of the Constitutional Court that the
reference to international Iaw in the Bill of Rights (discussed below) ‘includes non-
binding law as well’.!3

The better view is that the word ‘binding’ was dropped from the 1996 Constitu-
tion on the grounds that it was considered to be unnecessary and, indeed, tautolo-
gous.!6 As far as South Africa is concerned, a practice to which it has persistently
objected is simply not a customary rule. On the other hand, there can be little doubt
that the omission of the word ‘binding’ will facilitate the proof of customary inter-
national law. Early South African decisions hold that only those rules of customary
international law that have been universally recognized by states form part of South
African law,17 while later decisions hold that general acceptance is sufficient.!8 The
omission of the word ‘binding’, with its undertones of consent, paves the way for a

9 [1977] QB 529 (CA).

10 Ibid, 554.

11 Ibid, 579.

12 Kaffraria Property Co (Pty) Lid v. Government of the Republic of Zambia 1980 (2) 5A 709 (E), at
7185.

13 This matter was deliberately left open by Margo J. in /nter-Science Research and Development
Services (Pty) Lid v. Republica Popular de Mocambigque 1980 (2) SA 111 (T), at 125.

14  Keightley, ‘Public International Law and the Final Constitution’, 12 South African Journal on
Human Rights (1996) 405, at 408.

15 Sv. Makwanyane 1995 (3) SA 391 (CC), at 413.

16 Botha, ‘International Law and the South African Interim Constitution’, 9 SA Public Law (1994)
245, at 255.

17 Du Toit v. Kruger 22 SC (1905) 234, at 238. Nduli v. Minister of Justice 1978 (1) SA 893 (A), at
906.

I8 Inter-Science Research and Development Services (Pty) Lid v. Republic Popular de Mocambique
1980 (2) SA111 (T), at 125; S v. Petane 1988 (3) SA 51 (C), at 56-7.
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more generous approach to the question whether a customary rule has sufficient usus
and opinio juris to support it.

II1. Treaties

Before 1994 South Africa followed the English dualist approach to the incorporation
of treaties.!9 Treaties were negotiated, signed, ratified and acceded to by the execu-
tive. Only those treaties incorporated by Act of Parliament became part of South
African law. Thus, treaty-making fell exclusively within the competence of the ex-
ecutive.

The 1993 Kempton Park'ncgotiators were strongly motivated by considerations
of transparency and accountability — which had played litile role in the Apartheid
State. Thus, influenced by the Namibian Constitution,20 they departed radically from
the pre-1993 position in respect of the treaty-making power and incorporation of
treaties. While the executive retained its power to negotiate and sign treaties under
the Interim Constitution,2! the National Assembly and Senate were required to agree
to the ratification of and accession to treaties.Z2 Moreover treaties ratified by resolu-
tions of the two houses of Parliament became part of municipal law, ‘provided Par-
liament expressly so provides’.23

The clear purpose of the Interim Constitution was to facilitate the incorporation
of treaties into municipal law. The drafters of the Interim Constitution, however,
failed to take account of the bureaucratic mind. Government departments required to
scrutinize treaties before they were submitted to Parliament refused to present trea-
ties to Parliament for ratification until they were completely satisfied that there
would be no conflict between the provisions of the treaty and domestic law. The
result was that few treaties were presented to Parliament expeditiously. The parlia-
mentary procedures for dealing with treaties have further delayed ratification.24
Moreover, few of the treaties ratified by Parliament have been incorporated into
municipal law.25 The slowness of the process is well illustrated by the history of the
principal human rights conventions. Although South Africa signed the International

19 See Dugard supra note 1, at 51-57.

20 See Articles 32(3)e), 63(2)¢) and 144. The text of this Constitution, together with a discussion of
its international law provisions, appears in 15 South African Yearbook of International Law (1989-
90). Two of the legal advisers to the 1990 Namibian Constituent Assembly - Arthur Chaskalson
and Marinus Wiechers - also played a leading role in the drafting of the South African Interim
Counstitution.

21 Section 82(1XI) of Act 200 of 1993 empowered ‘the President’ to carry out this task, but in prac-

tice it has been delegated to Ministers of State, particularly the Minister of Foreign Affairs.

Section 231(2) of Act 200 of 1993.

Section 231(3) of Act 200 of 1993.

mpostaparl.lmdPa.rimmemrehmhuvﬂyoncommmea Thuxamtymayhavetobeap—

proved by several parliamentary committees before it is presented for ratification. See /995 An-

nual Survey of South African Law, 76-79.

25 Botha, ‘Incorporation of Treaties under the Interim Constitution: A Pattern Emerges’, 20 South
African Yearbook of International Law (1995) 196.
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Covenant on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights in 1994, they have yet to be ratified by Parliament. The
Convention on the Rights of the Child and the Convention on the Elimination of All
Forms of Discrimination against Women were signed in 1993 and ratified in June
1995 and September 1995 respectively, but have not been incorporated into domes-
tic law. The hopes of the drafters of the 1993 Interim Constitution have not therefore
been realized: the ratification of treaties is more cumbersome than was the case
previously and few treaties have been incorporated into municipal law.

In these circumstances the drafters of the 1996 Constitution elected to return to
the pre-1994 position relating to the incorporation of treaties, without abandoning
the need for parliamentary ratification of treaties. Section 231 provides:

(1) The negotiating and signing of all international agreements is the responsibility
of the national executive.

(2) An international agreement binds the Republic only after it has been approved
by resolution in both the National Assembly and the National Council of Provin-
ces,? unless it is an agreement referred to in subsection (3).

(3) An international agreement of a technical, administrative or executive nature, or
an agreement which does not require either ratification or accession, entered into
by National Executive, binds the Republic without approval by the National As-
sembly and the National Council of Provinces, but must be tabled in the Assembly
and the Council within a reasonable time.

(4) Any international agreement becomes law in the Republic when it is enacted
into law by national legislation: but a self-executing provision of an agreement that
has been approved by Parliament is law in the Republic unless it is inconsistent
with the Constitution or an Act of Parliament.

Although this provision ensures that Parliament will continue to play an active role
in treaty-making, it is unfortunate that the realities of the bureaucratic process com-
pelled the Constitutional Assembly to require an Act of Parliament, in addition to
the resolution of ratification, for the incorporation of treaties into municipal law. It
represents an abandonment of the idealism of 1993 that sought ‘to bring interna-
tional law and domestic law in harmony with each other’.2’

The Interim Constitution suggested that all treaties signed by the executive were
to be ratified by Parliament.28 This took no account of the fact that many treaties are
intended to come into operation immediately and that slow parliamentary ratification
would undermine the value of such treaties. Consequently, government departments
ignored the letter of the Interim Constitution and distinguished between ‘formal’
treaties that required parliamentary ratification and less formal treaties that did
not.29 The 1996 Constitution recognizes this distinction. While treaties that ex-

26  The upper house under the 1996 Constitution is the National Council of Provinces. It replaces the
Senate of the Interim Constitution.

27  Keightley, supra note 14, at 412,

28  Section 231(2) of the Interim Constitution provides that ‘Parliament shall ... be competent to agree
to the ratification of or accession to an internationa) agreement negotiated and signed’ by the ex-
ecutive.

29  This interpretation was spelled out in a letter from the Minister of Foreign Affairs to other minis-
ters, titled ‘Procedures for the Conclusion of International Agreements’, of 13 June 1994,
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pressly or by necessary implication require ratification will have to be approved by
Parliament after signature, ‘technical’, ‘administrative’ or ‘executive’ agreements
and agreements that do not require ratification or accession will come into force
upon signature. In practice, this may give rise to disputes about the precise meaning
of the terms ‘technical’, ‘administrative’ or ‘executive’ in the context of treaty law.
Ultimately, however, it is a question of intention.30 Where parties intend that an
agreement is to come into force immediately without ratification at the international
level, it would be ridiculous for the South African Parliament to insist on parlia-
mentary ratification.

The proviso to section 231 (4) is bound to create problems as it introduces the
concept of self-executing of treaties into South African law. The provisions of a
treaty ratified by Parliament, but not incorporated into municipal law by Act of
Parliament, that are ‘self-executing’ become part of municipal law unless inconsis-
tent with the Constitution or an Act of Parliament. Whether the provisions of a treaty
are self-executing or not has troubled the courts of the United States for many
years.3! Now South African courts will be required to develop their own jurispru-
dence on this subject.

Succession to Treaties

The transition from apartheid to democracy did not involve any change in the state-
hood of South Africa but simply a change of government — however dramatic that
change. Consequently, as a matter of international law, it was unnecessary to pro-
vide for succession to treaties as a new government automatically succeeds to the
rights and obligations of its predecessor.32 Despite this, the Interim Constitution
contained a clause providing for succession to treaties ‘unless provided otherwise by
an Act of Parliament’.33 This clause, which gave to Parliament the power to termi-
nate treaties unilaterally was strongly criticized by academic writers3 as being con-
trary to the procedures for termination prescribed by the 1969 Vienna Convention on
the Law of Treaties.3> The 1996 Constitution remedies this ‘lapse’ by providing
that:

The Republic is bound by international ag’eemcnts which were binding on the Re-
public when this Constitution took effect.

30  See article 14 of the Vienna Convention on the Law of Treaties which emphasizes the intention of
parties in deciding whether a treaty requires matification or not. This principle was approved by the
South African Appeal Court in S v. Eliasov 1967 (4) SA 583 (A).

31 See, for example, Foster v. Neilson 27 US (2 Pet) 253 (1929); Sei Fujii v. California 242 P 2d 617
(1952), 19 ILR 312 (1952).

32 R.Y.Jennings and A. Watts (eds.), Oppenheim's International Law Vol. | (9th ed., 1992) 1253.

33 Section 231(1) of Act 200 of 1993.

34 Sec Botha, supra note 16, at 253-4; Dugerd, ‘International Law and the “Final Constitution™, 11
South African Journal on Human Rights (1995) 241, at 245.

35  Articles 54 and 56.

36  Section 231(5).
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IV. International Human Rights

It was the discriminatory and repressive policies of the National Party, which were
firmly entrenched in the legal order,38 that alienated South Africa from the world for
forty years. The 1993 and 1996 Constitutions seek to remedy this by bringing South
African law into harmony with international hurnan rights norms.

Both the Interim Constitution and the 1996 Constitution contain a Bill of Rights
~ which guarantees the rights protected by international human rights conventions.
Whereas the Interim Constitution is confined largely to civil and political rights, the
1996 Constitution extends its protection to both civil and political and social and
economic rights. This is a response to Constitutional Principle Two in the Interim
Constitution, which provides that ‘everyone shall enjoy all universally accepted
fundamental rights, freedoms and liberties’.39 These rights are entrenched in the
Constitution® and protected by a Constitutional Court with wide powers of judicial
review over legislation and administrative action.4!

Great care is taken to ensure that the Bill of Rights complies with international
norms. Although the rights are formulated in simpler language than that found in
most human rights conventions, in pursuance of a deliberate policy to make the
Constitution accessible to the people, the rights are broadly modelled on their inter-
national counterparts. In part this was done in order to facilitate South Africa’s ac-
cession to international human rights treaties. Moreover, some of the clauses in the
1996 Constitution refer expressly to international law. Section 37(4) provides that
any legislation enacted in consequence of a declaration of & state emergency may
derogate from the Bill of Rights only to the extent that, inter alia, the legislation ‘is
consistent with the Republic’s obligations under international law applicable to
states of emergency’. Section 35(3)X1) recognizes the right ‘not to be convicted of an
act or omission that was not an offence under either national or international law at
the time when it was committed or omitted’.

The clearest evidence of the desire to achieve harmony between South African
and international human rights jurisprudence is provided by section 39(1)
(previously section 35(1))%2 which declares that:

37  Sec further on this subject, Dugard, ‘The Influence of International Human Rights Law on the
South African Constitution’, 49 Current Legal Problems (1996) 305; Maluwa, ‘International Hu-
man Rights Norms and the South African Interim Constitution 1993°, 19 South African Yearbook
of International Law (1993/4) 14,

38  For an account of these laws, see J. Dugard, Human Rights and the South African Legal Order
(1978).

39  Schedule 4 of Act 200 of 1993 (emphasis added).

40  Section 74(2) of Act 108 of 1996 provides that the Bill of Rights may only be amended by a two-
thirds majority vote in the lower house (National Assembly) and by at least six of the nine prov-
inces in the upper house (National Council of Provinces).

4] Sections 167, 172 of Act 108 of 1996.

42 Section 35(1) of the Interim Constitution required ‘a court of law’ only to ‘have regard to public
international law’.
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When interpreting the Bill of Rights, a court, tribunal or forum -

(a) must promote the values that underlie an open and democratic society based on
human dignity, equality and freedom;

(b) must consider international law; and

(¢c) may consider foreign law.

This provision, together with section 233, which requires a court when interpreting
legislation to ‘prefer any reasonable interpretation of the legislation that is consistent
with international law over any alternative interpretation that is inconsistent with
international law’, ensures that courts will be guided by international norms and the
interpretation placed upon these norms by international courts and other institutions.
Fears#3 that international human rights law in this context might be narrowly con-
strued to cover only clear rules of customary law and those human rights conven-
tions to which South Africa‘is a party have been dispelled. In one of its earliest deci-
sions, in a case involving the constitutionality of the death penalty, the President of
the Constitutional Court ruled:
In the context of section 35(1), public international law would include non-binding
as well as binding law. They may both be used under the section as tools of inter-
pretation. International agreements and customary international law accordingly
provide a framework within which the Bill of Rights can be evaluated and under-
stood, and for that purpose, decisions of tribunals dealing with comparable instru-
ments, such as the United Nations Committee on Human Rights, the Inter-
American Commission on Human Rights, the Inter-American Court of Human
Rights,.the European Commission on Human Rights, and the European Court of
Human Rights, and, in appropriate cases, reports of specialised agencies such as
the Intemational Labour Organisation, may provide guidance as to the correct in-
terpretation of particular provisions of [the Bill of Rights).*
Since the establishment of the new constitutional order in 1994 courts have shown a
great willingness to be guided by international human rights law. Decisions of the
European Commission and Court of Human Rights have provided the greatest as-
sistance, but courts have on occasion also considered the ‘views’ of the United Na-
tions Human Rights Committee, and United Nations reports on human rights mat-
ters. The texts of the principal human rights conventions and the leading interna-
tional human rights treatises have already become recognized constitutional source
materials.

International human rights law has been employed in a wide range of cases, of
which the following are probably the most important: S v. Makwanyane (con-
stitutionality of the death penalty for murder);*5 § v. Williams (constitutionality of
corporal punishment);* Coetzee v. Government of the Republic of South Africa

43 Dugard, ‘The Role of Intenational Law in Interpreting the Bill of Rights’, 10 South African Jour-
nal on Human Rights (1994) 208.

44  Sv. Makwanyane 1995 (3) SA 391 (CC), a1 413-14,

45  Ibid. European Court of Human Rights cases are cited at 425-6, 430, 499; decisions of the UN
Human Rights Committee are cited at 424-5, 430, 493; and international hurnan rights conventions
are cited at 414, 501-2, 430, 493.

46 1995 (3) SA 632 (CC). European Court of Human Rights, at 640-1; 643, 645-8; UN Human Rights
Committee, at 640; international human rights conventions, at 639.
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