Book Reviews

interference. Anaya's presentation of the
history, continuing struggles and achieve-
meats of the indigenous rights movement is
exemplary scholarship.

Larissa Behrendt
SJD Candidate
Harvard Law School

Garrett, James J. (ed.). World Antitrust Law
and Practice. Boston, New York, Toronto,
London: Little Brown and Company, 1995.
Pp. Ix, looseleaf. $ 145.

In the wake of economic liberalization,
business transaction with an international
dimension have become a matter of routine.
It has long been realized that this develop-
ment entails a globalization of anti-com-
petitive threats. There is no uniform system
of world competition law in sight that could
help to tackle these problems, but there is an
increasing number of states that have
adopted antitrust statutes. As business ac-
tivities cut across national boundaries, so
does the application of national laws against
cartels and abuse of market power. This has
prompted antitrust authorities from different
jurisdictions to look for efficient froms of
cooperation in antitrust enforcement. From
an academic perspective, the emergence of a
decentralized structure of mutually interde-
pendent and competing laws (i.e. of a legal
structure that is — somewhat paradoxically —
copying the structure of the economic sys-
tem it controls) is a most interesting field of
research that is likely to spur lively debates
for some time to come. From a practitioner’s
perspective, it may be just a burdensome ex-
ercise to keep up with the pace of entrepre-
ncurial clients and relentlessly active na-
tional legislatures and authorities as their
counterparts. James Garrett’s World Anti-
trust Law and Practice, with contributions
by 45 authors, is designed to assist busy
practitioners (and confused clients) by pro-
viding them with, as Garrett puts it, ‘a sort
of road map through this maze of evolving
laws and practices’.

The book is structured in three parts. In its
first part, it covers US federal antitrust law;
the second focuses on EC competition law;
and the third part examines antitrust laws

from 31 jurisdictions, ranging from Norway
to New Zealand. In terms of quantity, James
Garrett’s claim of ‘the most comprehensive
coverage of world competition law ever at-
tempted in one volume' is undoubtedly justi-
fied. In terms of quality, the book leaves
something to be desired. There are fourteen
chapters on US antitrust, written with abun-
dant expertise by American authors, all ac-
tive or former partners and associates of US
law firms. Seven chapters deal with EC
competition law, treating the subject in less,
yet sufficient detail, taking into account the
purpose of the book to provide basic infor-
mation on antitrust. But there is only a col-
lection of brief sketches on the rest of the
world (including national laws of EU Mem-
ber States), some of which are shorter than
five pages. The practical value of these
chapters is rather dubious. At times, the
quintessential message seems to be the ad-
vice to consult an antitrust expert as soon as
possible. Besides, not much encouragement
is given to the reader to use the second and
third parts of the book. The index refers to
US law only (as the reader is told), and so do
the table of cases and the table of statutes (as
the reader is not told). There are only two
matrices, one on substantive law and one on
enforcement, covering ‘law in foreign juris-
dictions’. Readers without specific knowl-
edge in the field of competition law will
certainly need more guidance to identify an-
titrust problems that might occur beyond the
ambit of their national laws. This is even
more so since a single phenomenon (e.g.
franchising) may belong to different legal
categories, depending on the law that ap-
plies. Moreover, in view of Garrett’s fore-
word characterizing the multi-jurisdictional
application of competition laws as one of the
most important current trends, jurisdictional
issues are not given the attention they de-
serve. If they are considered at all, the sec-
tions on these issues are rather superficial
(compare § 15.1.1. and § 15.2.2. providing
nothing but a thumbnail rule on extraterrito-
rial application of EC law) or even mislead-
ing (compare the outdated ‘double barrier’
approach in Rupert Bondy’s description of
the relationship between UK law and EC
law in § 25.1).

This criticism is not intended to discredit
Garrett’s ambitious project to present an
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outline of world antitrust law in one volume.
The potential strength of the book lies in its
as yet weakest part. Considering the lack of
easily accessible up-to-date information (in
English) about most of the laws described in
the third part, anyone interested in antitrust
will warmly welcome the attempt to give a
clear and precise account of the law in na-
tional jurisdictions outside the United States.
The size of the book need not be altered by
any improvements to that particular part.
There is ample literature on EC and US an-
titrust, covering the whole range from pam-
phlets to encyclopaedia. Barry Hawk (in
United States, Common Market and Inter-
national Antitrust), for instance, presents
both legal systems in a way that this book
cannot compete with. Instead of adding just
another introductory text to the existing
body of literature in the fieid, the space de-
voted to US and EC law could perhaps be
better used for a more elaborate description
of antitrust laws in other jurisdictions.

Thomas Ackermann
Bonn University

Thiirer, Daniel, Matthias Herdegen, and
Gerhard Hohloch, Der Wegfall effektiver
Staatsgewalt: ‘The Failed State.” Heidel-
berg: C.F. Miiller Verlag, 1995. Pp 197. Dm
94; 8S 686; sFr 89.

This volume presents the proceedings of the
German Society of International Law 1995
Leipzig meeting on ‘The Failed State’. It
consists of presentations by the three authors
as well as the full text of the ensuing discus-
sion. The first two presentations address
public international law issues arising from
the breakdown of effective government,
such as in Somalia. The third deals with the
private international law consequences of
this phenomenon.

Thiirer’s analysis is based on the contin-
ved existence of the failed state, despite the
fact that its structure of government has
ceased to exist, both for internal and external
purposes. This implies the duty to respect
the typical obligations vis-d-vis foreign
states, including the prohibition of the use of
force. On the other hand, the Security Coun-
cil's practice demonstrates that grave and
systematic violations of human rights, even
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without immediate trans-boundary repercus-
sions, may be classified as threats to the
peace in accordance with Article 39 of the
Charter, and can lead to action under Chap-
ter VIL Siwations of internal turmoil and
general lawlessness typically create chal-
lenges to human rights as well as to hu-
manitarian law. Thilrer stops short of con-
doning unilateral armed humanitarian inter-
vention, but notes the United Nation’s
tendency to undertake or authorize humani-
tarian activities, if necessary, including the
use of force. He advocates the reactivation
of the Trusteeship Council to administer
failed states, a step that would require an
amendment to the Charter, as well as the
creation of a rapid reaction force at the dis-
posal of the Security Council and the com-
pletion of the International Law Commis-
sion’s projects on a Code of Crimes against
the Peace and Security of Mankind and on
the creation of a permanent International
Criminal Court. He adds a number of sug-
gestions on measures to reconstruct the
failed state's institutions.

Herdegen argues that the paralysis of
clementary state functions suspends the ap-
plication of certain international law princi-
ples which presuppose the effective exis-
tence of the state. In the context of the
state’s external representation, the last gov-
emment’s democratic legitimacy may, for a
while, compensate the lack of effectiveness.
But ultimately the absence of an effective
government will destroy the representative
powers of any still existing diplomatic or
consular missions. Most importantly, Herde-
gen pleads in favour of a restrictive inter-
pretation of the Charter’s prohibition of the
use of force in situations of internal anarchy.
‘While he supports Thilrer’s thesis on the in-
terpretation of Article 39 and the use of
ChaptchILhewouldgoonestcpfurmer
arguing that armed intervention by individ-
ual states or groups of states for strictly hu-
manitarian purposes is to be permissible in
cases of genocide and other massive human
rights violations. This result is justified on
the basis of ethics, a teleological interpreta-
tion of Article 2/4. It is also based on the as-
sertion that the disappearance of an effective
central power causes the state itself to disap-
pear, hence losing its protection under the
Charter. Not surprisingly, under this ap-



